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MASSACHUSETTS BAR ASSOCIATION. 


Notice of Adjourned Annual Meeting, March 15, 1935. 


In accordance with the previous notice, the twenty-fifth annual 
meeting of the Massachusetts Bar Asscciation was held on December 
31st, 1934, and was adjourned without other action until Friday, March 
15th, 1925, at 2:15 P. M., in the rooms of the Boston Bar Association in 
the Parker House, Boston. 

This date and hour were selected to give members an opportunity 
to attend the dinner of the Boston Bar Association in honor of Mr. 
Justice Qua, which will be held that evening as hereinafter explained, 
and with the understanding that if the business is not completed before 
the dinner the meeting can reconvene on Saturday morning and continue 
its discussion. 

The report of the Nominating Committee will be found at the end 
of this notice. 

The Executive Committee recommends amendments to the by-laws 
as hereinafter stated. The present by-laws as amended heretofore will 
be found in the Supplement to the MASSACHUSETTS LAW QUARTERLY of 
May, 1930 (pp. 17-22) and the amendments adopted December 31st, 
1932, will be found in the QUARTERLY for February, 1933 (pp. 2-3). 


PROPOSED CHANGES IN BY-LAWS. 


The present committee system of the association is cumbersome 
and ineffective. There is a standing Committee on Membership of 
eleven members. Since the change in the by-laws providing for the 
affiliation of local associations and the admission to membership of any 
member of a local association upon certificate of the secretary of that 
body, the functions of a Committee on Membership are reduced to the 
small number of persons who wish to become members who are not 
members of any local affiliated association, and the further duty of 
dropping members for non-payment of dues. There is no occasion for 
a committee of eleven for these purposes as such a committee scattered 
about the state never meets and the matter of communicating with eleven 
men by correspondence is a useless proceeding. Such admissions could 
be more quickly and conveniently dealt with by the three general officers 
of the association,—president, secretary and treasurer. 

The Committee on Legislation consists of fifteen members. They, 
also, if they are scattered about the state, seldom meet and such prob- 
lems of legislation as are dealt with can better be considered directly by 
the Executive Committee, which, under the existing by-law is supposed 
to authorize appearance before the legislature by the Legislative Com- 
mittee on behalf of the association. The present arrangement is in- 
effective. 


(1) 








The Committee on Grievances of fifteen members is inconveniently 
large. The same is true of the Committee on Nominations of nine 
members. 

Some of the committees might well be abolished as standing com- 
mittees and their functions performed by the Executive Committee or 
by such Special Committees appointed by the President as the Execu- 
tive Committee may deem advisable. 

In Article XIII, relating to “Meetings”, there is a somewhat elaborate 
and inconvenient provision for a joint meeting of the Executive Com- 
mittee and the Legislative Committee not less than two weeks before 
the annual meeting to consider subjects for consideration. This idea of 
such a meeting of an Executive Committee of 24 members and a Com- 
mittee on Legislation of fifteen members is, and always has been, utterly 
impracticable. As far as we are aware, it has never happened. Every- 
thing relating to annual meetings has been decided by the Executive 
Committee. 

This by-law also provides for the appointment by other local bar 
associations of delegates to the annual meeting of the association. In 
view of the affiliation of the county and other local associations under 
the recent by-laws and of the fact that thirteen members of the Execu- 
tive Committee are thus locally chosen by the affiliated associations be- 
cause the president of such associations becomes automatically a member 
of the Executive Committee, there is now no necessity for any such pro- 
vision for delegates to the annual meeting because we have the delegates 
in the Executive Committee and members of local associations may be- 
come members of the state association if they wish to. We recommend 
the revision of Article XIII to eliminate these unnecessary provisions. 

Accordingly the following amendments are recommended by the 
Executive Committee: 

1. That paragraph 4 of article I be amended by inserting the judges 
of the Probate Courts throughout the commonwealth as honorary mem- 
bers of the association during their respective terms of office. 

2. That said article I be further amended by striking out the sixth, 
seventh and eighth paragraphs thereof as they appear on pages 17 and 
18 of Supplement No. 1 of the QUARTERLY for May, 1930, and by adding 
at the end of said article after the paragraph inserted on December 31st, 
1932, as it appears at the bottom of page 2 of the QUARTERLY for Febru- 
ary, 1933, the following paragraph: 


“Applications or nominations for membership not accompanied 
by a certificate of membership in an affiliated association shall be 
in writing and sent to the Secretary, who shall refer such applica- 
tions or nominations by mail to the President and the Treasurer, 
who, with the Secretary, shall constitute the Committee on Member- 
ship with authority to pass on all applications or nominations for 
membership subject to review by the Executive Committee.” 


There shall also be a junior membership for members of the bar of 
less than three years standing at the rate of two dollars a year during 
the first three years after their admission to the bar. 
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3. That article 11 be amended by abolishing the standing commit- 
tees on membership, on legislation and on judicial appointments, and that 
the functions of these committees be performed by the Executive Com- 
mittee or by special committees appointed by the president on vote of 
the Executive Committee. 

4. That article Vill, specifying the duties of the Committee on 
Legislation, be stricken out. 

5. That article XI be amended by reducing the number of the Com- 
mittee on Grievances to not more than seven members. 

6. That article XII be amended by reducing the number of the 
Committee on Nominations from nine to five members, and by striking 
out the provision that the committee shall “meet not less than thirty 
days before the annual meeting”’. 

7. That article XIII be amended by striking out the last paragraph 
and the first sentence of the third paragraph. 

8. That article XV be amended by striking out the proviso for grad- 
uated fractions of the first year’s dues to be paid by new members elected 
during the second, third or fourth quarters of the year so that the by- 
law shall read: 

“XV.—Dues. The annual dues shall be five dollars, payable to 
the Treasurer on the first of January of each year. Any member 
in arrears for more than one year may be dropped from the roll of 
membership by the Committee on Membership.” 

After the regular business, the meeting will be thrown open for dis- 
cussion of such of the recommendations in the tenth Report of the 
Judicial Council (reprinted in the QUARTERLY for November), in the 
report of the Committee of the Boston Bar Association on the selection 
of jurors (reprinted in the November QUARTERLY) and any of the vari- 
ous matters contained in the February nuinber of the QUARTERLY (which 
will be distributed before the meeting) that the members may wish to 
discuss. 


THE DINNER IN HONOR OF MR. JUSTICE QUA. 

The Bench and Bar dinner of the Boston Bar Association in honor 
of Mr. Justice Qua, recently appointed to the Supreme Judicial Court, 
will take place on March 15th, 1985, in the ball room of the Hotel Stat- 
ler. Hon. John Garabaldi Sargent, former Attorney General of the 
United States, will be the principal speaker. Members of the Massa- 
chusetts Bar Association are invited to attend the dinner. The price 
of the tickets will be three dollars and they may be obtained upon appli- 
cation, accompanied by a check, to the undersigned who will forward the 
application to the Secretary of the Boston Bar Association. Those who 
wish to attend the dinner should apply promptly in order that arrange- 
ments may be made, as it is expected that there will be a large 
attendance. 

FRANK W. GRINNELL, Secretary, 


60 State Street, Boston. 
MARCH 4, 1935. 


(See next page for report of Committee on Nominations.) 








+ 
DRAFT REPORT OF COMMITTEE ON NOMINATIONS. 


To Members of the Massachusetts Bar Association: 
Your Committee reports the following nominations for officers for 
the year 1935: 
For President: 
NATHAN P. AVERY, 
of Holyoke. 
For Vice-President: 
FREDERICK LAWTON, 
of Boston. 


For T) easurer: 
HorRAcE E. ALLEN, 
of Springfield. 


For Secretary: 
FRANK W. GRINNELL, 
of Boston. 


For Members of the Executive Committee: 


Under the new by-laws adopted in December, 1932, the executive 
committee consists of the president or other delegated member of such 
bar associations specified by the association as have become affiliated 
with the Massachusetts Bar Association, and such other members elected 
from the membership at large of the association as shall make up the 
total number of twenty-one in addition to the president, the next pre- 
ceding ex-president and the treasurer and the secretary, who are mem- 
bers ex officio. 

Of the associations thus specified to furnish members of the execu- 
tive committee, thirteen have voted to affiliate. One locally chosen 
member of the executive committee is thus provided from the counties 
of: Barnstable, Berkshire, Suffolk, Plymouth, Essex, Franklin, Hamp- 
den, Hampshire, Middlesex, Norfolk, Worcester and Bristol and one by 
the Law Society of Massachusetts. 

Eight positions on the executive committee remain to be filled from 
the membership at large. For these eight positions, the following per- 
sons are nominated: 


LINWOOD M. ERSKINE, of Worcester, 
ELIAS FIELD, of Boston, 

Sysprt H. Houmes, of Brookline, 
P. JOSEPH MCMANUS, of Boston, 
Harris M. RICHMOND, of Winchester, 
PHILIP RUBENSTEIN, of Boston, 
RICHARD B. WALSH, of Lowell, 
SUMNER Y. WHEELER, of Salem. 


Other nominations for any of the above offices may be made in writ- 
ing signed by not less than nine members of the association and handed 
to the secretary before the meeting. 

Respectfully submitted, 
HERBERT PARKER, 
Chairman, Committee on Nominations. 
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TWENTY-FIFTH ANNUAL MEETING. 


In accordance with the foregoing notice, the adjourned twenty-fifth 
annual meeting of the Massachusetts Bar Association was held on 
Friday, March 15, 1935, at 2:15 P. M., in the rooms of the Boston Bar 
Association in the Parker House, Boston. 

President Avery presided. 

The records of the last annual meeting were approved as printed in 
the MASSACHUSETTS LAW QUARTERLY for February, 1934. 


REPORT OF THE EXECUTIVE COMMITTEE. 


The Executive Committee held two meetings during the year, on 
April 21st and December 15, 1934, each well attended by members from 
different parts of the state. At these meetings, the committee prepared 
the recommendations for changes in the by-laws set forth in the notice 
of the adjourned meeting (printed on pages 1-3 of this number). 

In order to increase the membership of the association, it was also 
voted that the treasurer be authorized to employ persons to secure 
members of the association under such agreement for compensation as 
he may deem advisable. 

It was voted to appropriate twenty-five dollars as a contribution to 
the Memorial to St. Ives from the bar associations of the country in 
accordance with the plan of Dean Wigmore and his committee. 

Reports were received from the Grievance Committee recommending 
that three cases involving lawyers from different parts of the state be 
called to the attention of the court for such action as it deemed advisable 
in the public interest, and the Grievance Committee was authorized to 
take such action on behalf of the association. 

The general problem of the grievance work of the association was 
discussed and the resolution which was subsequently printed in the 
QUARTERLY for February, 1935, p. 7, was adopted and the secretary was 
requested to send a copy of the resolution to the Chief Justice of the 
Supreme Judicial Court. 

The fact that members of the bar who have been convicted and 
sentenced for serious offences by the Superior Court are not made the 
subject of inquiry before the court as to the question whether their 
continued membership in the bar is in the public interest until some 
action is taken by a committee of the bar association, a proceeding in 
volving time and expense, was called to the attention of the committee. 
The opinion of the Supreme Judicial Court In the Matter of Casey, 211 
Mass. and later cases, defining disciplinary proceedings as an inquiry 
by the court which could be initiated by the court of its own motion in 
the public interest, of which the court is the representative, was also 
called to the attention of the committee. It is the practice of the Federal 
Court when a lawyer is convicted of a serious offence to take up the 
matter of his disbarment forthwith of its own motion. 

After discussion, it was unanimously 


Voted that the suggestion should be made to the Justices of 
the Superior Court that in such cases the court of its own mo- 
tion should issue the necessary order of notice to show cause why 
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an order of disbarment should not be entered without putting bar 
association committees to the expense of securing a certified copy 
of the court’s own record and bringing to the attention of the 
court a man whom the court has already convicted of a serious 
offence. 


The secretary was requested to send a copy of this vote to the 
Chief Justice of the Superior Court. 

Bentley W. Warren, Esq., President of the Boston Bar Association, 
appeared and explained the report of the special committee of that asso- 
ciation on the selection of jurors and the vote of the council of that 
association supporting it. 

After discussion, it was voted that the recommendation of the 
Boston Bar Association for the appointment of jury commissioners and 
for the pooling of juries in Suffolk County or other counties where such 
a plan is feasible should be supported,—the secretary dissenting in part, 
solely for the reason that he was not convinced that it is advisable to 
begin the experiment with jury commissioners for the whole state at 
once, but thought it might be wiser to try the experiment first in the 
metropolitan district. 


Respectfully submitted for the Committee, 


FRANK W. GRINNELL, Secretary. 


Following this report, the eight recommendations for changes in 
the by-laws recommended by the committee (printed on pages 2—3 of 
the notice in this number) were separately discussed and acted upon, 
and all were unanimously adopted with the exception of the fifth pro- 
posal that Article XI be amended by reducing the number of the Com- 
mittee on Grievances to not more than seven members. As to this pro- 
posal, it was voted that the number of the Committee on Grievances 
remain as fifteen, but that a provision be added to Article XI providing 
that a quorum of the committee should consist of five members. 

On motion of Mr. Whitman, it was unanimously voted that the 
Supreme Judicial Court be requested to regulate the subject of disci- 
plinary procedure and practice and in that connection to consider the 
recommendations of the Judicial Council in its second report (pages 
29-33) and in its seventh report (pages 9-13).* 

The president was requested to appoint a committee to wait upon the 
Chief Justice to present the matter.** 

The report of the treasurer. 


TREASURER’S REPORT FOR 1934. 
Receipts. 


January 1, 1934, Balance on hand—Third National Bank & 





INE I ch oa cx. Gwe Wine 6S bk ie Bid Gb ace 6 wk $489.52 
Worcester Mechanics Savings Bank ................... 3,031.62 
er Ta i gh 10! bi tapssu ig SS ww bse mw bas brie ead 4,191.25 
Delinquent dues collected .......... Se arateeuniee ei aad nte 372.50 
ee eee 84.30 
$8,169.19 


*See also the account of the Missouri rules described in the Report of tl 
mittee on Rule Making, etc., to the Conference of Bar 
in this number. 


Com 


Association Delegates reprinted 


**The president appointed Messrs. Whitman, Charles P. Ryan of Fall River and 
Richard B. Walsh of Lowell. 





eee ee 











ONSEN SET 


Sree remem are * 





rer 


Disbursements. 





EE CINE oi Siidc 6 iia oo eck ke ssa oanes $94.65 
MASSACHUSETTS LAW QUARTERLY ............... 2,088.65 
Secretary’s expense (including arrears) ........ 2,400.65 
Grievance committee expense ...............000- 894.15 
Pe I cs ae oweared addin wee CeeNa sles 266.10 
MN hc Gad ceunedceundawseducbakekan 1.26 
III or 6 a ck oh oo a a eatin Ee 15.45 
Edward Lyman, special membership solicitation . . 10.00 
Final contribution re Annotations of Restatements 425.90 


————._ $6,225.89 





$1,943.30 

Bank Balances: 
December 31, 1934, Worcester Mechanics Savings Bank.. $1,915.84 
Third National Bank & Trust Company............ 27.46 


$1,943.30 


I certify that the above account is a true statement of my reccipts 
and disbursements for the Massachusetts Bar Association during the 
year 1934. 

HORACE E. ALLEN, Treasurer. 

The report was accepted and placed on file. 


REPORT OF GRIEVANCE COMMITTEE. 
TANUARY 1, 1934 To Decemper 31, 1934 
Complaints pending December 31, 1933 ... were aT 


Complaints received from December 31, 1933 to December 31, 1934.. <= = 


DISPOSITIONS 


Disposed of by the Secretary Disposed of by the Committec 
No action warranted .... } Referred to the Executive Com 
Referred to har associa mittee with recommendatior 
a Fs Sasa ainidis me siccacoein 4 that information he presented 
Adjustment satisfactory to com to courts ...... aces ae 
plainant secured :605d056% 3 


Pending further investigation 
67 
Proceedinas authorized by Execu 
tive Committee ver 


x) 


The meeting of the committee was held on September 21, 1934, and was attended 
by nine members } 
PaRK CARPENTER, Secretary. 
The report was accepted and placed on file. 


The suggestion that the Board of Tax Appeals be abolished was 
discussed and it was voted unanimously to oppose the abolition of the 
board and to point out that abolition would cause further congestion in 
the court which had been relieved by its creation. 

The bill pending before congress to eliminate the requirement of 
superfluous oaths (printed in the February QUARTERLY for 1935, p. 39) 
was unanimously approved. 

The draft act and explanatory memorandum relative to the removal 
and retirement of judges (printed on pages 8-11 of the QUARTERLY for 
February, 1935), prepared at the request of the Committee on Consti- 
tutional Law of the Massachusetts Legislature, were read and after dis- 
cussion were unanimously approved.* 

The meeting then adjourned. 

FRANK W. GRINNELL, Seeretary. 


* This act, as revised by the Committee on Constitutional Taw, and enacted by both 
houses, is reprinted in this number. It was vetoed by His Excellency, the Governor, 
for reasons contained in his veto message which is also reprinted in this number 
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THE PROPOSED PRE-TRIAL PROCEDURE IN THE 
SUPERIOR COURT FOR SUFFOLK COUNTY TO 
TAKE EFFECT SEPTEMBER 1, 1935. 

By Hon. Louis S. Cox. 

Justice of the Superior Court. 

The Justices of the Superior Court have decided to put in 
operation on September Ist, 1935, in Suffolk County, a Pre-Trial 
and conciliation list applicable to law actions. Such a list has 
heen in operation in Detroit for a number of years and its suecess 
there merits a thorough trial here. In Detroit the Hon. Joseph A. 
Moynihan, Judge of the Cireuit Court, started the plan and asked 
for the co-operation of the bar. This was freely given and today 
the bar of Detroit regard the plan as one of the most important 
factors in enabling its court to reduce the time between marking 
a ease for trial and its trial to eleven months. The chairman of 
the Detroit bar, in this connection, credits this plan as being 
responsible for 50% of this reduction. Even if this is high, yet 
the concensus of opinion is that the plan has found a fixed place 
in trial routine and has other valuable features aside from its 
effect upon trial delays. 

Briefly, this is the plan: When a case upon the trial list is 
within about two weeks of actually heing reached for trial it is 
placed upon the Pre-Trial list, for a day certain. A judge is 
assigned to the work of disposing of the eases on this list and he 
does not try any of the eases on their merits unless from time to 
time the parties waive the jury and agree that he may. This 
judge endeavors to ascertain if there is any possibility of the 
ease being settled. If there is and the parties are not then ready 
to settle, he retains the case, setting it down for a later date at 
which time, if the ease is not settled and subject to other matters 
relative to the trial being settled, he returns the case to the assign- 
ment clerk to be placed upon the trial list. 

The judge, in eases not settled, endeavors to determine just 
what the triable issue is and to settle in so far as he possibly can 
all interlocutory matters whether by way of amendment or other 
wise. By way of illustration: if plans, photographs, hospital or 
other records are to be offered he seeks for an agreement which 
will obviate the formal proof, thereby reducing the number of 
witnesses to be called with the attendant expense and reducing the 
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trial time. In the same way, questions of agency, registration of 
cars and other matters may become matters of agreement. In 
fact, the field of inquiry may become as broad as the case itself. 

The judge has before him a sheet with the name and number 
of the case upon it and certain questions printed upon it against 
which he makes notations showing what is done with respect to 
each question. This sheet goes with the papers in the ease for 
the information of the judge who tries the ease. 

It is understood that the parties themselves are free to he 
present at the call of the list. 

It goes without saying that much depends upon the judge 
who handles this list and even more upon the bar. It is believed 
that the bar will come to an appreciation not only of the purpose 
of this eall but also of its value as a time and money saver. It is 
in no sense an inquisition but rather a co-operative effort on the 
part of the eourt and bar to simplify and expedite the trial of 
eases. No attorney is expected to surrender any substantive right 
of his client. It is desired that such a right may he given its 
appropriate and crucial place in the trial of the ease. 

The immediate purpose of this call is to stabilize the trial eall. 
Ii also provides a method for analyzing every case a short time 
hefore it is reached for trial in order to aseertain whether it is 
really ready and to get it into shape if anything is lacking. 

To many it may occur that the certainty of trial within about 
two weeks after the Pre-Trial call is a very important feature 
Surely it is a result which will do away with much of the surprise 
whieh now confounds the best intended attorneys. 

Like all innovations it may take time to perfect the details 
and adapt the plan to our local conditions, but with the experience 
in Detroit to fall back upon there should be little trouble and it 
is believed that the court and bar will have cause to congratulate 
themselves on the adoption of the plan. 

It is expected that with the introduetion of the Pre-Trial 
plan, important changes in Suffolk can be made in the handling 
of the trial lists. Again we may turn to Detroit for help. There 
all lists are in charge of one clerk subject to the direction of the 
judge assigned for that purpose. There is no eall of any list as 
we know it. The clerk sends out cases when needed and generally 
operates the list, subject to appeal to the presiding judge. There 
are only 83 cases, jury and jury waived, on any daily list. No 
case below number 60 is callable on any day, and of the 60 only 
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these are callable in which telephone notice has been given the day 
before. Cases below number 60 are moved up as cases above are 
disposed of. 

The clerk keeps in constant touch with all sessions so as to 
intelligently notify for trial only a sufficient number of cases to 
keep the sessions busy from day to day and to keep attorneys 
informed as to the stage of trial in every session. 

In eases below number 60, the parties may have one postpone- 
ment by agreement; others only by order of the presiding judge. 
In eases above number 60, no postponements are permitted except 
for a eause arising after the cases get within the 60. 

Attorneys in Detroit like this system. They know where they 
are at all times and report that as a rule they go to trial on the 
day they are notified to appear. 

This seems almost too good to be true and a goal for which 
attorneys have hoped for years without even approximate realiza- 
tion. 

One practical difficulty with us has been that of the conflicting 
engagements of counsel. The order effective September 1, 1935, 
is designed to remedy this difficulty. The bar should understand 
this order, copies of which are obtainable from the elerk.* It goes 
no further than to provide that ‘‘when an engagement of counsel 
is pleaded as a ground for postponement, the court may postpone 
the trial of the case for not more than ten days and upon the 
expiration of the postponement period there shall be no further 
postponement because of any engagement of counsel.”’ 

With the stabilizing of the trial list by the Pre-Trial call, 
abolishing the call of the list, notifying only a sufficient number 
of eases to keep the sessions busy each day, and minimizing the 
trouble arising over engagements of counsel, it is fair to expect a 
greater dispatch of business and less expense to parties and 
attorneys. 

It is hoped that if the proposals work out satisfactorily in 
Suffolk County, they may be adopted and tried in the other 
counties. 

*The order adopted April 13, 1935, reads 
“ORDERED: Subsequent to September 1, 1935, when an engagement of counsel is pleaded 
as a ground for postponement, the Court may postpone the trial of the case for not more 


than ten days and upon the expiration of the postponement period there shall be no 
further postponement because of any engagement of counsel. 


3y the Court, 
FRANCIS A. CAMPBELL, 
Clerk.” 
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CHAPTER 346. 
AN ACT RELATIVE TO THE UNAUTHORIZED PRACTICE OF LAW. 
Be it enacted, etc.: 


SEcTION 1. Chapter two hundred and twenty-one of the Gen- 
eral Laws is hereby amended by striking out section forty-six, as 
appearing in the Tereentenary Edition, and inserting in place 
thereof the following: 

Section 46. No corporation or association shall practice or ap- 
pear as an attorney for any person other than itself in any court 
in the commonwealth or before any judicial body or hold itself 
out to the public or advertise as being entitled to practice law, 
and no corporation or association shall draw agreements, or other 
legal documents not relating to its lawful business, or draw wills, 
or give legal advice in matters not relating to its lawful business, 
or practice law, or hold itself out in any manner as being entitled 
to do any of the foregoing acts, by or through any person orally 
or by advertisement, letter or ecireular; provided, that nothing 
herein shall prohibit a corporation or association from employing 
an attorney in regard to its own affairs or in any litigation to 
which it is or may be a party or the insurer of a party. Any cor 
poration or association violating this section shall be punished by 
a fine of not more than one thousand dollars; and every officer, 
agent or employee of any such corporation or association who, on 
behalf of the same, directly or indirectly, engages in any of the 
acts herein prohibited, or assists such corporation or association 
to do such prohibited acts, shall he punished by a fine of not more 
than five hundred dollars. 

Section 2. Said chapter two hundred and twenty-one is 
hereby further amended by inserting after section forty-six, as so 
appearing, the two following new sections: 

Section 46A. No individual, other than a member, in good 
standing, of the bar of this commonwealth shall practice law, or, 
by word, sign, letter, advertisement or otherwise, hold himself out 
as authorized, entitled, competent, qualified or able to practice law: 
provided, that a member of the bar, in good standing, of any other 
state may appear, by permission of the court, as attorney or 
counselor, in any ease pending therein, if such other state grants 
like privileges to members of the bar, in good standing, of this 
commonwealth.* 

Section 46B. The Supreme Judicial Court and the Superior 
Court shall have coneurrent jurisdiction in equity, upon petition 
of any bar association within the commonwealth, or of three or 
more members of the bar of the commonwealth, or of the attorney 
general, to restrain violations of section forty-six or forty-six A. 


*The condition inserted in this proviso does not appear to be binding on the court, 
for under the opinions it is for the court and not the legislature to decide whether, in 
the interest of justice, permission shall be given to a member of the bar of another 


jurisdiction to appear in a pending case. F. W. G. 
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Section 3. Sections forty-seven and forty-nine of said chap 
ter two hundred and twenty-one, as so appearing, are hereby 
repealed. 
House of Representatives, June 7, 1935. 
Passed to be enacted, 
Horace T, Cantu, Acting Speaker. 
In Senate, June 10, 1935. 
Passed to he enacted, 
JAMES G. Moran, President. 
June 13, 1935. 
Approved, JAMES M. CuRLEy, 
Governor. 


An ACT PROVIDING FOR INTERPRETATIVE JUDGMENTS IN THE PROBATE 
COURTS AS TO THE MEANING OF WRITTEN INSTRUMENTS. (St. 
1935, ce. 247.) 

Be it enacted, etc., as follows: 

Section 1. Chapter two hundred and fifteen of the General 
Laws is hereby amended by inserting after section six A, as appear- 
ing in the Tereentenary Edition, the following new section: 
Section 6B. <A suit in equity in a probate court shall not he open 
to objection on the ground that a mere judgment, order or decree 
interpreting a written instrument or written instruments is sought 
thereby, and in such a suit said court may make binding determi 
nations of right interpreting the same, whether any consequential 
relief is or could be claimed or not. If, in its diseretion, a probate 
court in such ease declines to make such a determination, it shali 
state its reasons therefor in writing. 

Section 2. This act shall take effect on the first day of October 
in the eurrent vear. Approved May 4, 1935. 


Nore. 

There appears to be some misunderstanding at the har as to 
the purpose and meaning of this statute, owing to lack of famili 
arity with its history and the background of authority behind it 
The following references will be found convenient. The use of this 
procedure in other states is rapidly inereasing as its possibilities 
are better understood. 

The bill was recommended by the Judicial Couneil for reasons 
stated in their tenth Report, page 38 (see Mass\cHuserts LAw 
QUARTERLY for November, 1934) and more fully in their ninth 
Report, page 44 (see MAssacnuserts LAW QuARTERLY for Novem- 
ber, 1933). The language follows the Superior Court Rule 101, 
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which was adopted under St. 1929, Chap. 186 (now G.L. Chap. 
213, Sec. 3 Tenth-A). The annotated volume of Superior Court 
Rules contains a note to Rule 101. The QuarreRLy for August, 
1929, contains an article on the whole subject by Mr. Justice Lum 
mus. An earlier article appears in the QUARTERLY for May, 1928, 
pages 43-57. 

The subject has been before the legislature since 1921 when 
a bill was recommended by the Judicature Commission in its second 
Report, pages 113-115 (see Massacnuserts Law QUARTERLY for 
January, 1921). Within the last year or two, much information 
has been added by the third Report of the Michigan Judicial Coun- 
cil containing Professor Sunderland’s digest of all the American 
cases (numbering about 600) under the declaratory procedure. 

Professor Borchard, of the Yale Law School, one of the drafts 
men of the Uniform Declaratory Judgments Act and of the federal 
act passed by congress last June, has just published the first text 
book on the subject of ‘Declaratory Judgments’’ through the 
Banks-Baldwin Law Publishing Company. The difference between 
declaratory procedure and the law where there is no declaratory 
procedure has been described as follows: 

‘*Under the present law you take a step in the dark and 
then turn on the light to see whether you have stepped in 
a hole. Under the declaratory judgment law you turn on 
the light and then take the step.”’ 

This does not mean that the court may be resorted to for the 
decision of mere moot questions. There must be a controversy 
which the court can settle in the interests of justice. There are 
plenty of such eontroversies, such as those relating to the mean- 
ing of a clause in a lease or some other contract, which, under the 
familiar practice, could not be judicially settled unless one party 
or the other took the risk of committing a breach and thus sub- 
jecting himself to possible damages and the public to the cost of 
prolonged litigation. Under the declaratory procedure, the mean- 
ing of the instrument may be determined more promptly and less- 
expensively for all concerned including the public, but the court 
must be satisfied that it can settle the controversy by such deter- 
mination. 

While the procedure seems new to many of us, it has a history 
going back for several centuries elsewhere in various forms. The 
act follows the language of the English Rule which has been 
in Operation for many years. It was adopted instead of the uni- 
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form act, as explained in the 3rd Report of the Judicial Council 
(see Mass. Law Quart. for Noy., 1927, p. 65) to emphasize the ‘pro- 
eedural, as distinguished from jurisdictional, character of the rule 
explained in the leading case of Guaranty Trust Co. v. Hannay 
which was entirely overlooked apparently by the Supreme Court of 
the United States in majority opinion (or dictum) in the Willing 
case (see MASSACHUSETTS LAW QUARTERLY for May, 1928). Since 
the Willing case that court has unanimously taken appellate juris- 
diction in a case under the declaratory judgment act of Tennessee 
by an opinion written by Mr. Justice Stone who dissented from the 
dictum in the Willing ease. 


MEMORANDUM RECEIVED FROM AMERICAN LAW INSTI- 
TUTE AS TO RESTATEMENTS AND MASSACHUSETTS 
ANNOTATIONS. 


Within the past year the American Law Institute has greatly 
advanced its major task, the restatement of the law. Its output, 
represented by work published, in course of publication, and in 
progress, is greater than has been previously achieved by the 
Institute in any similar period. In the fall of 1934 the first two 
volumes of the Restatement of Torts, one dealing with Inten- 
tional Wrongs to persons and things, the other with Negligence, 
were published. This was followed by the Restatement of the 
law of Conflict of Laws in March. These books are now avail- 
able to the profession through the ordinary trade sources. At 
this time, the Restatement of Trusts is being given physical form 
by the publishers, and will be issued next fall. Substantial 
advance has been made in the subjects of Property, Torts, Sales 
ot Land, and Restitution and Unjust Enrichment (which in- 
cludes Constructive Trusts, Quasi-Contracts and kindred mat- 
ters). 

Drafts in no less than six fields were submitted to the mem- 
bership of the Institute at its annual meeting held in the fore- 
part of May. These consisted of a proposed final draft of the 
Restatement of Trusts; the first tentative draft of the Restate- 
ment of Sales of Land; the proposed final draft of the Double 
Jeopardy Statute; tentative draft No. 6 of the Restatement of 
Property; the first tentative draft of the Restatement of Resti- 
tution and Unjust Enrichment, and tentative draft No. 12 of the 
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Restatement of Torts. The advancement of these subjects, rep- 
resented by some 1041 pages of text, has occupied the major 
portion of the time of the Council, Executive Committee and 
Director during the past fall, winter and spring. 

STATE ANNOTATIONS. 

In connection with the work of Restatement an important 
development has been the preparation of state annotations 
The Restatement, as prepared by the Institute, goes to the pro- 
fession on its own authority; that is, representing an examina- 
tion of the entire body of case law and the conelusion reached 
by the Institute as to what the rule of law is, the individual 
cases not being cited in support of the conclusion reached. It is 
recognized, however, that in the use of the Restatement by a 
lawyer or a judge in dealing with a particular problem, it would 
be necessary for him to know both the previous expressions of a 
court in his own state upon the subject and whether there is any 
statute in his state which governs the point involved. It is desir- 
able, therefore, that the Restatement be accompanied by a care- 
fully prepared statement of the local law, in which each proposi- 
tion as it appears in the Restatement is shown with relation to 
the local decisions and statutes. 

In Massachusetts we are fortunate in having available com- 
pleted Annotations to two subjects of the Restatement. The 
Annotations to Contracts were prepared by Professor George K. 
Gardner of the Harvard Law School and were recently pub- 
lished. Annotations to the Restatement of Conflict of Laws were 
written by Professor W. B. Leach, also of the Harvard Law 
School. These are now in course of publication and will be 
available to the profession early next fall. Each may be ob- 
tained through the regular law book dealers. Work on the An- 
notations to the Restatement of Trusts is being carried forward 
by Mr. Mayo Shattuck of the Boston Bar, while the Annotations 
to the Restatement of Agency are being prepared by Professor 
Raymond C. Baldes of the Boston University Law School. At this 
time it is difficult to offer a definite date for the completion of 
the work in these two subjects, particularly as in the ease of 
Trusts, the Restatement itself is not yet available in definitive 
form. 
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THE UNCERTAIN STATE OF THE LAW AS TO WAIVER 
OF PROFESSIONAL PRIVILEGE AS TO 
CONFIDENTIAL COMMUNICATIONS. 


Ask a Massachusetts lawyer whether or not a client waives 
the attorney-client privilege by taking the stand and testifying 
and he may tell you that it is waived or that it is not. In either 
case, under the existing state of the law, he is right. It should be 
noted that we are not dealing here with an express waiver nor a 
waiver by implication where the client has revealed to some extent 
the confidential communications and then attempts to invoke the 
privilege. It is elementary law, of course, that where a client has 
waived the privilege as to part of a communication he has waived 
it for all purposes and cannot stop short and claim the privilege. 
Wigmore on Evidence, See. 2327. 

But does it follow that a client waives the privilege by testi 
fying as a witness, assuming that he has not divulged the confiden- 
tial communications in whole or in part and seasonably asserts 
his privilege? 

In Woburn v. Henshaw, 101 Mass. 193, 200 it was held that 
the privilege was waived by merely taking the stand. The discus 
sion by the court on this point is not very illuminating. ‘The fol- 
lowing excerpt from the court’s opinion contains the entire dis- 
cussion on the point. The court per Ames, J. said at Page 200: 


‘The objection that the defendant was wrongfully 
compelled to undergo a cross-examination as to what he said 
to his counsel cannot be sustained. The policy of the law 
will not allow the counsel himself to make disclosures of 
confidential communications from his client; but if the 
client sees fit to be a witness, he makes himself liable to full 
cross-examination like any other witness. This is true even 
as to defendants in criminal eases. Commonwealth  \ 
Mullen, 97 Mass. 545.”’ 


It is to be observed that no case is cited in support of the proposi- 
tion. Commonwealth v. Mullen, supra, is cited by way of analogy. 

It is submitted that this is not a proper analogy in any sense 
because the Mullen ease merely held that a eriminal defendant 
upon taking the stand waives the privilege against self-inerim- 
ination. This is merely another way of stating that a person who 
attempts to testify with respect to incriminating matter may not 
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after so testifying stop short and claim the privilege. See Foster 
v. Pierce, 11 Cush. 437, Commonwealth vy. Nichols, 114 Mass. 285. 

But even with respect to the privilege against self-inerimina- 
tion it is well settled in Massachusetts that a witness, as distinct 
from a defendant in a criminal case, may assert the privilege at 
any time while testifying, provided he has not waived it by testi- 
fying to the incriminating matier. Evans vy. O'Connor, 174 
Mass. 287, Commonwealth vy. Nichols, supra. 

Five years after the Woburn case was decided the Supreme 
Judicial Court held exactly the opposite in Montgomery vy. Pick- 
ering, 116 Mass. 227, 231. Here again the discussion is very brief 
and no cases are cited in support of the conclusion reached. The 
entire discussion on this phase of the ease is contained in the 
following two paragraphs: 


‘‘At the hearing before a single justice, the plaintiff 
herself testified and called as a witness one who had been 
her legal adviser in reference to the transactions in ques- 
tion. He was not then asked as to his communications with 
his client, but he was cross-examined by the defendants’ 
counsel as to all matters of fact which came to her knowl- 
edge before the execution of the deed. After the evidence 
was all in, he was recalled and asked by the defendants 
what conversations he had as counsel with the plaintiff in 
reference to making the deed and giving the receipt, and 
for what reason he advised the delivery of the deed. But 
it was ruled that what passed between counsel and client 
was not admissible, and the evidence was excluded. 

It is contended that this ruling was wrong, because the 
exclusion of the evidence offered is a privilege which the 
client may waive, and in this case has waived by becoming 
a witness in her own behalf. But this alone, in the opin- 
ion of the court, does not amount to such waiver.’’ 


Thus we have two decisions diametrically opposed to each 
other. The later decision was apparently made in ignorance of 
the earlier and did not purport to overrule it. 

What has been the subsequent history of the two cases? 

In Blount v. Kimpton, 155 Mass. 378, there is a dictum to 
the effect that the mere taking of the stand by the client does not 
constitute a waiver of the privilege and the Montgomery ease is 
cited as authority. Another dictum to the same effect, also citing 
the Montgomery case, appears in a decision by Holmes, J. in 
McCooe v. Dighton, etc., Street Railway Company, 173 Mass. 117, 
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119. On the other hand the Woburn case has been kept alive by 
citation with approval in two comparatively reeent cases, Gouss- 
man Vv. Rosenberg, 237 Mass. 122, 124, and Anowlton y. Fourth 
Atlantic Bank, 264 Mass. 181, 196. The statement in Gossman y. 
Rosenberg is pure dictum. The only question before the court in 
that case was whether or not a witness was privileged from disclos- 
ing certain names because it would be divulging a trade secret. 
The court held that the inquiry with respect to the names was 
relevant and no privilege existed as to trade secrets. The court 
was entirely sound in its conclusion for neither by statute in Mas- 
sachusetts nor by the common law is there any such privilege. 
The court, however, went on to say that *‘a voluntary witness 
Waives every personal privilege’’, citing Woburn v. Henshaw. 

The case of Anowlton vy. Fourth Atlantic National Bank 
would appear at first blush to be a square decision in support of 
the doctrine in the Woburn case. <A careful reading of the opin- 
ion, however, would indicate that the client had already waived 
the privilege by testifying to the substance of the communication 
to his attorney on cross-examination, hence when the attorney was 
called to the stand and interrogated with respect to the conversa- 
tion the court properly held it was error to permit the client to 
invoke the privilege. It would seem, therefore, that the privilege 
having already been waived, the case is taken out of the doctrine 
of the Woburn case. The court, curiously enough, cited Woburn 
v. Henshaw and Montgomery vy. Pickering, decisions, as we have 
already pointed out above, which are irreconcilable. 

The writer submits that the Woburn case was wrongly de- 
cided. It seems to be based on the erroneous analogy of a erim- 
inal defendant who waives his privilege by taking the stand. It 
is opposed by the great weight of authority. Bigler v. Reyher, 43 
Ind. 112; State v. White, 19 Kansas 445, 447; Tate v. Tate, 75 Va. 
522; Barker v. Kuhn, 38 lowa 392; Hemenway v. Smith, 28 Vt. 
701, 707; Duttenhofer v. State, 34 Ohio 91; Bobo v. Bryson, 21 
Ark. 387. Indeed, a careful search of the authorities discloses no 
jurisdiction (except Ohio where the result was achieved by a stat- 
ute) which follows the Woburn doctrine. It is likewise opposed 
to the views of the leading text writers on the law of evidence. 
Wigmore on Evidence, Sec. 2327; Jones Commentaries on Evidence, 
Page 4098; McKelvey on Evidence, 4th Edition, Sec. 266; Whar- 
ton’s Criminal Evidence, Sec. 498. See also note in 16 Minn. Law 
Rev. 818. 
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Probably no discussion on a topic of evidence is complete 
without some reference to the views of Professor Wigmore. Wig- 
more, like Jeremy Bentham, dislikes the attorney-client privilege, 
yet he is enough of a realist to appreciate that it is a rule deeply 
embedded in our law and must be reckoned with. After a careful 
analysis of what constitutes a waiver of the privilege he con- 
cludes that merely taking the stand to testify does not operate as 
such. See Wigmore on Evidence, See. 2327.* 

The law of Massachusetts on this point is in a highly unsat- 
isfactory state.** In none of the Massachusetts cases above cited 
was there any clearly reasoned and satisfactory opinion by the 
court touching the fundamental principles involved. Doubtless 
before long the court will have an opportunity to deal with the 
subjeet and it is hoped that the existing confusion will be elari- 
fied. While the writer believes that the Woburn case should be 
overruled yet its adoption and the express overruling of the 
Montgomery case would be preferable to the present state of the 
oe. JOHN V. SPALDING. 

June 4, 1935. 








> client’s offer of his own testimony in the cause at large is not a waiver, for 
the purpose either of cross-examining him to the communications or ot calling the attor 
ney to prove them; otherwise the privilege ef consultation would be exercised only at the 
pevalty of closing the client's own mouth on the stand.” 


** On at least one occasion the 


Massachusetts bar examination has included a question 
involving this po.nt 


One wonders if some of the candidates may not have answered on 
the basis of the Montyomery case only to have their papers corrected on the basis ot the 
Woburn case, or vice versa. Perhaps we should presume that the bar examiners were 
aware of both decisions and gave equal credit for either answer. 


NOTE. 

(The following comment may help to provoke discussion—Eb. ) 
ATTORNEY AND CLIENT PRIVILEGE. 
Has not Woburn v. Henshaw been the law of trial courts since 
it was decided? Montgomery v. Pickering decides solely that after 
client and lawyer have both gone off the stand no opponent who 
thereafter calls the lawyer can override the privilege. Mnowlton v. 
Fourth Atlantic Bank extends the waiver by the client to what the 
attorney can tell. Is not the present state of the law as it is 
practiced in our trial courts perfectly clear? What is the experi- 
ence of the bar in court? Is there any ‘‘existing confusion’’ when 
you ask a question and the trial judge rules? Often he has to read 

the cases but do judges go against Woburn v. Henshaw? 


R. W. H. 
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THE COMMON LANDS IN MASSACHUSETTS—THE CASE 
OF BATES vy. TOWN OF COHASSET—A WARNING TO 
MASSACHUSETTS CITIES AND TOWNS. 

The ease of Bates v. Cohasset, 280 Mass. 142, decided in 1932 
by the Supreme Judicial Court of Massachusetts, revives in a start- 
ling way the ancient controversy regarding ownership of the so- 
called *‘common lands’’ throughout the Commonwealth. 

This controversy, arising from the conflicting claims of munici- 
palities, on the one hand, and of certain groups of individuals 


known as ‘‘proprietors’’ or ‘‘commoners’’, on the other hand, 


, 
became so intense and wide-spread during the eighteenth century 
that, in many towns, it threatened disruption of social and polit- 
ical life.’ 

To treat adequately the many legal and historical aspects 
of this controversy, which is yet to be considered thoroughly in 
any unbiased publication, would require a large volume. The 
purpose of this article is merely to discuss some of the salient 
features of law and history on this question, with the hope that 
the subject may soon receive the attention which its public im- 
portance deserves. The case of Bates vy. Cohasset, although decided 
in the town’s favor, shows only too clearly that, without the 
fortunate discovery of evidence that the so-called ‘‘ proprietors’’ 
in Hingham (Cohasset’s parent town) surrendered to the town 
any rights which they had in common lands, the town of Cohasset 
would probably have failed, under the Court’s present theories, 
to establish its title.* Such failure would have been in spite of 
the evident fact that this land had been held for public purposes 
(and the court so finds) ever since a Colony grant of 1640. 

Until the decision in Bates vy. Cohasset, it seems to have been 
the rule of law, settled by earlier decisions of the Supreme Judi- 
cial Court as to ownership of the common lands, that ‘‘ where 
there was not a separate body of proprietors to whom the territory 
was granted |by the Colony|*, the town by its establishment 
became the owner of the land within its assigned limits’’. These 
words, except those bracketed, are quoted from the opinion of 
Chief Justice Gray in Inhabitants of West Roxbury y. Stoddard, 
7 Allen, 158, 169, decided in 1863. 


1 Herbert L. Osgood, “The American Colonies in the 17th Century”, Chapter XI 
Roy H. Akagi, ‘“‘The Town Proprietors of the New England Colonies”, 141 ff 
* Bates v. Cohasset, 280 Mass. 142, 150. 
3 Ibid., p. 147, and Land Court Decision, printed in Bill of Exceptions, p. 17. 
* Bracketed words are inserted by the author, but are necessarily implied from the 
context. 











comes ter ee 








21 


The same court in Bates v. Cohasset, however, in sustaining 
the terms of a Land Court decision, construes a Colony grant of 
1640, conferring Colony land ‘*‘upon Hingham’’‘ as a grant giving 
title, not to the town in its corporate capacity, but to the ‘‘inhab- 
itants as individuals to hold as tenants in eommon’’.’ The opin- 
ion goes much further, moreover, and adopts the Land Court’s 
apparent present theory that, in general, early allotments and 
ancient grants by the Colony were not to a town itself but were 
to the ‘‘inhabitants as individuals heing tenants in eommon’’, con 
stituting them proprietors of the common lands in that town.* 

Such a theory has been, from time to time, advaneed by text- 
hook writers,’ although never hefore, it is believed, advaneed by 
the courts as a general proposition of land law. Recently, one of 
these texthook writers, Dr. Roy Hidemichi Akagi, elaborates this 
theory in a volume published in 1924 and entitled ‘‘The Town 
Proprietors of the New England Colonies’’.* In his book, Dr. 
Akagi has sought to explain by this one all-embracing formula 
the many puzzling references to ‘‘proprietors’’ and ‘‘eommoners’ 
found in early records. The writer of this article believes that 
Dr. Akagi’s sweeping conclusion is unjustified by the reeord his- 
tory of many New England towns and that it is directly opposed 
to the long established econstruetion placed by our early Massa- 
chusetts courts upon town and eolony records. The Akagi theory 
will be diseussed more fully in later pages of this article. 

The case of Bates v. Cohasset is the first instanee brought to 
the writer’s attention in which the Court has apparently aban- 
doned the principles ahove set forth in the language of Chief 
Justice Gray in Inhabitants of West Rorbury v. Stoddard and 
has adopted the somewhat revolutionary theory of such historical 
texthook writers as Dr. Akagi. The decision of the Land Court 

the Bates ease, now approved by the Supreme Judicial Court, 
appears to be an unqualified endorsement of this comparatively 
modern theory that, in the absence of a grant to a town, unequivo- 
eally stated, our early colonial towns had no title to the common 

#1 Mass. Col. Record, 290: “It is ordered, that such land and nates at Conihasset 
as shall fall within this jurisdiction shalhee confered upon Hingham, and that Mr. Dun 
can, Mr. Glover, Will'am Heathe, and William Parke or any three of them, shall have 
power to dispose thereof to the inhabitants there, according to their number of persons 
and estates, for the most benefit of the towne, haveing consideration of such quantities of 
land and medowe as have bene formerly aloted to the sa‘d inhabitants, so much as have 
fallen short in former distributions may have supply by this.’’ 

5 Bates v. ee 280 Mass. 142, 147, last par. 


* thid.. at np. 147, 


op. 4 ” 
™ Melville dene, “The Land System of the New England Colonies.” Johns Hop- 
kins a niversity Studies, Nov. and Dec., 1886. 
® University of Pennsylvania Publication, 1924. 








lands within their limits unless and until the so-called ‘* proprie- 
tors’’ or ‘‘commoners’’, as the alleged true owners and tenants in 
common of the common lands, saw fit to transfer their title to the 
town itself. It was upon the basis of such an alleged transfer by 
‘‘nroprietors’’ to the town that the town of Cohasset was found 
in Bates vy. Cohasset to have acquired title to the tract of common 
land there in question, 

The town thus won its case against private claimants and pro- 
tected publie rights against individual aggression. The far-reach- 
ing legal and historieal effect of this decision, if logically followed, 
however, cannot be overestimated. In many towns it would place 
present legal title to the undivided common lands in the hands of 
myriads of heirs or assigns of some original assumed tenants in 
common as ‘‘proprietors’’. Only when the town could show title 
through some act or grant of such individual proprietors, or 
through adverse claims against them, or by other operation of law, 
could the town, under the Court’s present theory have title. The 
ancient controversy of the eighteenth century between towns and 
‘*nroprietors’’ or ‘‘commoners’’ ought, indeed, to revive under 
the stimulus of the theory of this opinion and of the publications 
by those historical writers who seem to have inspired the theory. 
Already the docket of the Land Court has had many eases in 
which private individuals are basing their claims against towns 
upon this ‘‘ancient proprietors’’ theory. 

The chief reason, in most communities, for the practical term- 
ination of the town vy. proprietors controversy during the latter 
part of the eighteenth century, was the very general division of 
the common lands among individuals, either by action of the 
towns or of certain hodies of proprietors, claiming title, or by com- 
promise between town and proprietors. After such divisions, 
much less land, of course, remained in dispute, and the importance 
of the dispute waned.” In many of those towns, where a body of 
proprietors can be shown to have existed at all, the activities of 
the proprietors ceased entirely. Thereafter, whether or not the 
proprietors formally surrendered to the municipality their claims 
of ownership in the common lands, title to these common lands 
has generally heen assumed to have rested, undisputed, in the 
municipality itself.™ 


*Herhert |) Osvood, “The American Colonies in the 17th Century,’ Chapter XI 
Roy H. Akagi, ‘The Town Proprietors of the New England Colonies.” 
™" Boston v. Richardson. 13 Allen, 146. 1 49. and cases there cited Attorney Gener-l 


v. Tarr, 142 Mass. 309, 312 Cohasset vy. Moors, 204 Mass. 173, 175, note. Bates v. Co 
hasset, 280 Mass. 142, 151; also, see Land Court Decision in that case, pp. 9-10 
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In nearly all of the older cities and towns, both in those 
whose history shows at some period the existence of a body of so- 
called ‘‘proprietors’’ of common lands, and in those where there 
is no evidence of such a body, there remain today many tracts 
of land generally supposed to belong to the municipality in which 
they are located. In the more settled communities, such tracts 
have ordinarily dwindled, by town grants or through eneroach- 
ment and enclosure by private individuals, to relatively small par- 
eels such as are frequently found at or near the intersection of 
highways and in the neighborhood of ancient churches, burial 
grounds or training fields. Usually such tracts have been con- 
sidered from early times as part of the publie highway and fre- 
quently, also, as town common, even though no specifie highway 
location or dedication as common appears of record. Where the 
land lies near ancient ways or between the intersection of ways, 
it has customarily heen ineluded within the lines of later highway 
locations. In less settled communities, however, considerable 
tracts of ‘‘common lands’’ sometimes remain, in addition to those 
just mentioned and, although these tracts may sometimes be still 
referred to as ‘‘eommon lands’’, they are more often designated 
as ‘“‘town land’’ or simply as ‘‘eommon’’ and are usually dealt 
with by the respective municipalities as publie common. 


’ 


The question whether the original ownership of the common 
lands in any community was in the town or in a body of proprie- 
tors distinct from the town, has been considered by Massachusetts 
Courts to be matter for determination upon construction of the 
ancient records applicable to that particular community. The 
decisions have elearly recognized the historical fact that most of the 
early grants by the colonies, of which the present Commonwealth is 
the successor in considerable part, were to individual settlers, not 
as tenants in common, but as tenants in severalty, and that many 
such grants were made of tracts located near each other for the pur- 
pose of accommodating groups of settlers, with common interests, 
who wished to form a settlement together.’2. These decisions were 
undoubtedly based upon Colony Records, such as the Massachu- 
setts Bay Colony Record of May 21, 1629, which expressly pro- 
vided that conveyances by the colony (then legally designated as 
the Company) should be made ‘‘unto each particular man for the 
land he possesseth, in the Companyes name’’."* Such conveyance 


2 Commonmealth vy. Rorbury, 9 Gray, 451, 485, 486, 495, 
31 Mass. Col. Rec., 365. 
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was provided in the colony’s order of that date, both in cases 
where the colony had made a specifie allotment to the individual, 
according to the acreage to which he was entitled by his position 
or by his investment in the Company’s stock, and in eases where 
the individual had, in the absence of allotment, chosen his own 
place of settlement. 

Writers of New England history have too often lost sight of 
the fact that most of the early settlers acquired their several land 
holdings without special allotment but acting, nevertheless, with 
legal authority as settlers or homesteaders. They were specifi- 
cally authorized by the colony, if land was not allotted to each in 
ten days after his arrival, to acquire legal title to a limited tract 
of land, ‘‘each man to have liberty to build in any place where 
himself shall think most convenient’’, '* regard being had to eer- 
tain restrictions for reasons of publie safety. These settlers, 
therefore, were not mere squatters on the colony's land, as they 
have often been misealled. They were there by legal right, from 
the beginning, under the Colony’s express authority. 

Such settlement, by each individual, of his own separate 
tract of land, whether specifically allotted to him or merely chosen 
by him under general law, did not, of course, entitle him to 
ownership of land beyond his own limited acreage. Nor is there 
any evidence that the grouping of several such individual hold- 
ings conferred upon the several owners any title whatever beyond 
the limits of their several individual properties. Until the 
Colony’s recognition of a settlement as constituting a quasi-cor- 
porate municipal hody, entitled to a measure of self-government 
and to representation in the General Court of the Colony, it is 
clear that all land not expressly granted by the Colony or aequired 
in severalty, as above stated, remained the property of the Colony 
itself. With the recognition of a settlement by the Colony as a 
quasi-corporate town, however, it is equally clear that all land 
within the limits of that town, as then or thereafter bounded, if 
such land had not been previously granted by the Colony to 
individuals or had not otherwise become the property in severalty 
of settlers under the general laws, became by virtue of the town’s 
establishment the common land of the town in its quasi-corporate 
capacity as a municipal organization.’® This land was to be man- 
aged and disposed of by the town through vote of its duly quali- 


™1 Mass. Col. Rec., 42. 43. Boston v. Richardson, 13 Allen, 146, 148, 
% Hill v. Boston, 122 Mass. 344, 349. 
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fied voters, the freemen of the town. Such power of ordering and 
disposing of the lands of each town was expressly given in the 
Massachusetts Bay Colony by the Act of March 3, 1635, Mass. 
Ree. I, 172. 

Even in the early days of both Plymouth and Massachusetts 
3ay Colonies, alike, there were instances in which a grant of land 
was made, not to individuals in severalty such as contemplated 
by the Bay Colony orders of May 21, 1629, already mentioned, 
but to a group of settlers to hold as tenants in common.’* Such, 
for instance, appears to have been the ease in the settlement of 
Dedham. Chief Justice Shaw, however, pointed out in 1857, in 
his opinion in the ease of Commonwealth v. City of Rorbury, 9 
Gray, 451, 495, 500, 501, that the practice of governmental grants 
to a group of individuals to hold as proprietors in common was 
usual only at a much later period, a practice under the Province 
‘(Charter of 1692°’, and that it was not usual during the Colonial 
period. In spite of this statement by Chief Justice Shaw and 
the supporting evidence of Colony reeords and of many town 
records in the Colonial period, some historical writers, beginning 
about the year 1880, have evolved the theory that the Colonies, 
both Plymouth and Massachusetts Bay, from the very first of 
Colonial existence, proceeded in all cases to grant lands to groups 
of settlers to hold in common as proprietors and that these pro- 
prietors held the legal title to all the common land in their 
neighborhood which had not been specifically allotted to any 
individual in severalty.'"’ This theory overlooks not only the dis- 
tinct purpose of settlement by title in each individual, as shown 
in the Massachusetts Bay Colony orders of 1629, but overlooks, 
also, the clear purpose of the General Courts in each Colony to 
retain title to all lands not specifically allotted to individuals in 
severalty or acquired, under the general provisions of Colony 
law, by each individual through legal rights similar to homestead 
rights. 

These historians appear, also, to have construed as grants of 
land what were merely acts of the General Court in each Colony 
appointing committees to act for the Colony in disposing of the 
Colony’s lands. In Plymouth Colony, the nature of the duties 





% Inhabitants of Rehoboth v. Hunt, 1 Pick. 224, 228; Mitchell v. Starbuck, 10 Mass 
5; Tappan v. Burnham, 8 Allen, 65, 71. Roy H. Akagi, “‘The Town Proprietors of the 
New Ergland Colonies,” 32-33 

™ Melville Egleston. ‘“The Land System of the New England Colonies.’’ Johns Hop 
kins University Studies, Nov. and Dec., 1886; originally printed in 1880. 
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and rights of such ‘‘committees’’ was made especially clear by 
General Court orders. These orders show that certain named 
individuals, even though referred to as ‘‘grantees’’, acquired no 
title, but were merely ‘‘betrusted’’ with the authority to make 
allotments in the name of the General Court of the Colony to 
individual settlers and to confer the Colony’s title in land to be 
occupied by each individual in severalty. These ‘‘betrusted”’ 
individuals, though sometimes called ‘‘grantees’’, were, as the 
records state, ‘‘but committees’’.'* 

The same school of historians, however, appears to have 
fallen into further confusion by assuming that the existence of 
so-called ‘‘Proprietors’ Records’’ at a much later date in any 
town proves that a group of proprietors had original title to all 
the common lands in the town under some presumed grant from 
the Colony, made even before the General Court’s legislative 
recognition of the existence of the town itself.'° This assump- 
tion seems due to two errors. The first error is an entire failure 
to consider the general purpose of the Colony to accomplish 
settlement by groups of individual land owners, each owning his 
own land in severalty, as shown in the Bay Colony orders of 
1629. The seeond error is a similar failure to note that, in the 
ease of many towns of Colonial origin, the town itself, after years 
of management and disposition, in its quasi-corporate capacity, 
of the common lands within its territory under express authority 
of such legislative acts as the Bay Colony Act of Mareh 3, 1635, 
finally voted at town meeting to create a body of proprietors of 
the common lands and granted them certain vested ‘‘shares’’ or 
‘‘rights’’ in any future division of these common lands or ‘‘ecom- 


on 


mons’’ of the town.” Until such division, the inhabitants were 
sometimes granted, also, by the, town, certain specified rights in 
the use of the undivided lands but were not granted title to the 
land itself.?" 

The historical reasons for such aetion by towns are very 
clear. At the beginning of settlement, vacant land was, of course, 
plentiful. When, by the order of March 3, 1635, early towns in 
the Bay Colony were authorized by the General Court to manage 
and ‘‘dispose of their owne lands & woods, with all the privilidges 
or appurtenances of the said towns, to graunt lotts’’, ete., by 
vote of the freemen of every town, or the major part of them, it 
is obvious that no thought was given to a possible exhaustion of 

1% 1 Plymouth Col. Rec., 88, 89 : 
” Roy H. Akagi, “The Town Proprietors of the New England Colonies,” 288 


20>Cf. Joseph B. Felt, ‘History of Ipswich,” 16 
21 See also Statute of May 30, 1660, 4 Mass. Col. Rec., Part 1, 417. 
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these town lands. With the growth of population, however, the 
earlier inhabitants who had legal voting rights, that is, the rela- 
tively small number of inhabitants at first admitted to full citizen- 
ship and known as the ‘‘freemen’’ of the town, evidently became 
anxious lest new comers should eventually crowd them in the use 
and benefit of these town lands, whether as commons for pastur-. 
age, ete., or for later division among the earlier settlers them- 
selves in severalty. 

Beginning about the year 1660, the records of nearly all the 
old Colonial towns are filled with town votes, at town meetings, 
whereby the voting inhabitants sought to limit to themselves and 
to their own heirs and assigns the benefit of the town’s common 
lands. This they usually accomplished by town vote providing 
that all the common lands should be divided into ‘‘shares’’ or 
“‘rights’’, variously deseribed as ‘‘rights of ecommon”’ or the like, 
and that the shareholders or ‘‘right’’ owners, otherwise known as 
‘‘ecommoners’’ or ‘‘proprietors of the common lands in the Town 
of ————————’’, should share in all future divisions of the eom- 
mon lands in certain proportions determined at the original town 
meeting so providing. New comers, though later admitted as 
freemen and given all other town rights, would, of course, have 
no vested right to share in such benefits of the common lands, 
unless they could, by purchase of rights from some ‘‘commoner’’ 
or ‘‘proprietor’’, or by voluntary act of the body of such privi- 
leged shareholders, become admitted to these exelusive privi- 
leges. The fact that bodies of ‘‘proprietors’’ or ‘‘commoners’’. 
as acts of grace or of compromise, frequently voted to admit new 
comers to some or all of their privileges, diminishes in no way 
their obvious legal right, under the town’s vote, to exclude new 
inhabitants from such privileges. 

It is essential, of course, not to assume that these ‘‘rights’’ to 
share in future divisions to be voted by the town, gave to the 
‘‘right’’ owners the town’s legal title to the common land itself. 
Failure to recognize this clear distinetion has, it is believed, done 
more to create confusion, from the eighteenth century down to the 
present time, than any other single cause. Although the rights of 
‘“proprietors’’ or ‘‘ecommoners’’ were, of course, interests in real 
estate and passed as such under wills and intestacy laws, there is 
nothing to indicate that these rights gave to the holders any legal] 
title in the common lands. They were merely rights to certain 
easements of common in these lands and equitable rights to share 
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in any future divisions. The shareholders acquired title in fee in 
the common lands only when a division was voted. In that ease, 
they almost invariably aequired title, each to a specified traet in 
severalty, and not as tenants in common. 

Records of ‘‘ proprietors’? or ‘‘commoners’’, as such, are fre- 
quently found in the custody of town clerks, in accordance with the 
provisions of law made upon termination of the existence of the 
body of ‘‘proprietors’’ or ‘‘commoners’’.2?. Such records are also 
found, in many eases, in the same record books eontaining records 
of regular town meetings. This was natural, because, in those 
towns where a separate body of proprietors existed, the same in 
dividual was, in the earlier days, usually clerk of the proprietors as 
well as town elerk. In those towns, however, where there is no 
evidence that a body of proprietors existed as the original grantees 
from the Colony, it is very clear that the towns did not, by the 
mere act of granting shares in the common lands to the then in- 
hahitants, cease to own the common lands. Nor did they, after sueh 
erants of shares, cease to perform any of the established statutory 
rights and duties of towns in managing and disposing of the town’s 
common lands by vote of all legal inhabitants at duly called town 
meetings. Even where the grantees of these shares in the common 
lands under town vote were designated as ‘‘ proprietors of the eom- 
mon lands’’ and kept reeords regarding their interests in these 
lands, it hecomes evident, from eareful examination of these records 
that, although they are in the same volume with the town records, 
there was no real confusion in the early days between the two dis- 
tinet organizations, the town and the proprietors. Until legislation 
in 1692,73 whieh will he later diseussed, the towns whieh owned 
their own common lands continued to administer and dispose of 
them by town vote among the shareholders to whom shares had been 
previously granted. 

Proponents of the theory that the common lands in every town 
were the property of a body of individual proprietors from the be- 
ginning of the settlement, and were not the property of the town 
in its quasi-corporate municipal capacity, have seized eagerly upon 
the presence in town record books of records showing acts by pro- 
prietors. These records show, they say, that the proprietors were 
the real owners of the common lands even before the town came into 
existence as a recognized quasi municipal body.** Somewhat in- 

*2 Commonwealth Laws of 1783, ch. 39 


231 Prov. Laws. 65. Act of 1692, ch. 28, Sect. 3 
™% Roy H. Akagi, “The Town Proprietors of the New England Colonies”, 80, 288 
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geniously, they have extended their contentions so far as to claim 
that, since some records of actions by bodies of proprietors are 
found in a town record book, mingled with records of town meet- 
ings, it must follow that, from the beginning, the proprietors were 
acting whenever, even in an expressly stated town meeting of all 
inhabitants qualified to vote in town affairs, any action concerning 
the common lands was recorded. This argument seeks to disprove 
a town’s title to the common lands by saying that a vote of the 
tuwn, expressly stated to be such, ceases to be a vote of the town if 
it deals with the common lands and, therefore, automatically trans- 
forms a town meeting into a proprietors’ meeting for that particular 
vote. According to this argument, the record immediately relapses 
into a town meeting upon the next matter of town business, if it 
does not deal with the common lands,—such extraordinary changes 
taking place without adjournment from one meeting to another and 
without any indication of record, whatever, to support the theory 
that the meeting was other than a meeting of the inhabitants of the 
town to transact the town’s business in its municipal capacity, in 
cluding the disposition and management of its common lands. 

The statement of such arguments must indicate that they 
entirely beg the question. They appear entirely groundless when 
applied to towns where evidence is lacking of any expressed grant 
by the Colony to a body of proprietors. Where a town’s records 
show that it has, from its first legislative recognition as a town, dis- 
posed of land by town votes at town meetings of all inhabitants 
legally qualified to vote in town affairs, and that such town action 
continued even after the town had voted shares in these lands to 
named inhabitants, entitling them to the benefit of future divisions, 
it seems reasonable to maintain that such town action is not only 
town action, as it purports to be, but is the best available evidence 
that the town continued, even after its granting of shares in the 
common lands, to own all these lands until they should be later 
divided in severalty, by a town vote at a later town meeting, among 
the existing shareholders, known as ‘‘proprietors’’ or ‘‘common- 
ers’’. Supporters of the ‘‘original proprietors’’ theory may, per- 
haps, be misled by the time-honored description of a town, in its 
municipal corporate capacity, by the designation: ‘‘The Inhabi- 
tanteof the TOWN OF .. 06066 canes ” This collective designation 
of the corporate, municipal entity, used in nearly all records of 
town meetings, is, of course, the legal title of many corporate 
towns today. 
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Some of the more recent proponents of the ‘‘original pro- 
prietors’’ theory have evidently seen the weakness of a contention 
against town ownership, where that contention is based merely 
upon the allegation that a stated town meeting cannot be a town 
meeting at all if it deals with common lands. Dr. Akagi has frankly 
admitted that the ‘‘disposition of the common lands was made by 
the towns in the early days’’. He refuses, however, to admit that 
the towns were then acting in the disposition of their own common 
lands. He calmly insists that the proprietors, who, he says, were 
from the beginning the real owners of these lands under some 
assumed Colony grant before any town existed, merely acted 
through the town in voting to make divisions of the common lands.?° 
He suggests that the proprietors could safely intrust such disposi- 
tion of their lands to town vote because they themselves constituted 
a controlling interest in that vote. This argument seems equally 
specious and of little value against the theory of title in the town 
itself. 

The argument that title is in a group of individuals as grantees, 
under some presumed but unproven grant from the Colony prior to 
the establishment of the town, finds no sound support from repeated 
statements, such as the following statement by Dr. Akagi :—‘‘ In the 
early years . . . there was no distinction between the town and the 
proprietors, and the town handled the important work of granting 
lands in the town meetings. But gradually the proprietors claimed 
that power exclusively for themselves as belonging to the original 
grantees.’ This seems another clear case of begging the main 
question. If the proprietors can be shown to be the original grantees 
by the production of a record of a grant, then the fact of their 
original proprietorship as tenants in common is sufficiently estab- 
iished but, if there is no such grant of record, why assume it? Why 
not assume, rather, that when a town, by vote of the inhabitants in 
town meetings, disposed of the common lands, it had a legal right 
to do so by virtue of its ownership of these lands and the power 
ot disposition specifically granted by such laws as the Massachusetts 
Bay Colony Law of March 3, 1635, already mentioned? ** Why, in 
any case, assume as Dr. Akagi does, that the proprietors merely 
allowed the town to vote away their land, if they really owned it as 
proprietors? 

: 2 Roy H. Akagi, ‘‘The Town Proprietors of the New England Colonies,” 12, 50 ft 


26 Tbid., 12. 
271 Mass. Col. Rec., 172. 
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The confusion has been further increased in some historical 
writings by entire failure to consider the cause and legal effect of 
the provincial legislation which began with chapter 28 of the Acts 
of 1692 under the Provincial Government, entitled ‘‘An Act for 
Regulating Townships, Choice of Officers, and Setting Forth Their 
Powers’’. Province Laws, I, 65. Although this act did not purport 
to transfer to proprietors the legal title of any town in the common 
lands within the town’s limits, it clearly authorized bodies, then 
known as ‘*proprietors of common lands’’ ‘‘ within any town’’, to 
make, thereafter, all such divisions as had been previously made by 
town vote under the earlier Colonial laws. 

The Province Act of 1692, Chap. 28, See. 3, applies, by its 
terms, to common lands in any town and must, it seems, apply to 
land previously known as the common lands of the town itself, as 
well as to any lands, title to the fee of which could be traced to 
direct grants from the Colony to individuals as tenants in common. 
Individual recipients of Colony grants to hold land in common 
were, of course, ** proprietors’? under the terms of the 1692 act, but 
the act appears equally applicable to. grantees of shares in the com- 
mon lands who had aequired such shares by town grant. It is 
noticeable that the proprietors referred to in the 1692 act include 
only those ‘‘within’’ any town. It was not until 1753 that similar 
legislation was passed conferring power of disposition upon pro- 
prietors who were not within any town.** Such latter proprietors 
were, of course, real Owners in common. 

Although there seem to be no specific records to show the reason 
ior this 1692 Act of the Provincial legislature, facets of contemporary 
and subsequent history in many towns make the reason clear. Where 
the inhabitants had no title to the common lands under any grant 
from the Colony but were simply proprietors of shares in these 
lands of the town by town vote, these inhabitants obviously found it 
difficult to secure further votes to divide these lands among them- 
selves as grantees of shares by the town. New comers, although ad- 
mitted by the town to full citizenship and voting privileges, would, 
as already pointed out, have no legal right to share in such divisions. 
They would also suffer, by a division of common lands, a loss of the 
enjoyment of certain common benefits open to all inhabitants, in- 
cluding those inhabitants who were not grantees of shares, the 
latter being ‘‘proprietors’’ or ‘‘commoners’’. It was natural that 
these new inhabitants, therefore, should oppose divisions of the 


23 Prov. Laws, 669. 
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common lands by voting in town meetings against the making of 
such divisions, 

At the beginning of the Provincial period in 1691, however, the 
older settlers, who were proprietors of shares by earlier town votes, 
undoubtedly foresaw the increasing difficulty of securing further 
divisions by such means. These older settlers were, however, still 
the controlling element in the Colonial legislatures or General 
Courts and were, therefore, undoubtedly able to secure the legisla- 
tion of 1692, above referred to. This act gave to them a direct 
statutory right to make divisions by vote of the proprietors them- 
selves, even if they should become a minority of the voting in 
habitants in a town. Whether this act recognized such ‘‘ proprie- 
tors’’ as a legal agency or instrumentality of the town itself, as 
seems implied trom the title and form of the act, or made them a 
direct agency of the Colony, like some modern state commissions, 
is, perhaps, immaterial. The act gave power of management and 
division, thus conferring the necessary legal seisin to confer title 
by such division. This is what the proprietors, as shareholders 
entitled to parts in any division, really needed. Legal title to the 
common lands appears, however, to have remained unaffected by 
the act itself, such title remaining in the town, if the town was the 
original owner, and remaining in the proprietors themselves in those 
few cases where the Colony Records show a Colony grant to a group 
of individuals as tenants in common. 

Even in those towns where there was no evidence whatever of 
a Colony grant to individual proprietors, we no longer find, as a 
rule, that divisions were made by town vote after the Statute of 
1692. The proprietors in every town, where a group of proprietors 
existed at all, exercised thereafter the statutory power to make 
divisions of the common lands and were soon given, by further 
statutes,*® corporate power to maintain an organization, to choose 
a separate clerk, to sue and be sued, and in every way to conduct 
themselves as a corporation distinct from the town. The legislation 
of 1692, empowering proprietors to manage and divide lands, was, 
thus, the second step, in the logical effort of those who had been 
granted shares or rights in the common lands by earlier town votes, 
teward realizing the value of the shares so granted. 

It is, perhaps, not surprising that the presence, in many towns 
in the late Colonial period, of record evidence of a body of pro- 


2 Acts of 1713, ch. 9, 1 Prov. Laws, 704. Acts of 1726/7, ch. 15, 2 Prov. Laws, 408 
Acts of 1727, ch. 9, 2 Prov. Laws, 425 
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prietors owning shares in the common lands and, soon alter the 
Province Act of 1692, the presence of records showing disposition 
ot these common lands by vote of the proprietors, should have led 
sume historians into the theory that the body of proprietors existed 
from the beginning of the Colony and that they, not the town, were 
the original owners of the common lands. Such a theory appears 
inconsistent, however, with the facts of history in the early towns 
and contrary to the long established line of judicial authority in 
Massachusetts. As already mentioned, the early cases state clearly 
that, where there was no grant to a body of proprietors by the 
Colony, the town itself, in its quasi-corporate municipal capacity, 
owned all the common lands within its territory.*” 

It is significant that, in many towns, the activity of proprietors 
in taking over the management and division of the common lands 
does not appear of record until after the Statute of 1692. The pro- 
prietors’ power, thereafter, to manage and, by voting divisions, 
to confer good title, was early established by law.*t Many early 
court decisions have sustained this power but, unfortunately, most 
of these decisions fail to make it clear whether the proprietors in any 
given case are assumed to have actual legal title, either from the 
Colony or from the town, or to have merely statutory seisin and 
power to confer title. The confusion is accentuated by stipulations 
and agreements of counsel in many cases in the Massachusetts re- 
ports, where both sides in the litigation obviously preferred to avoid 
the diligent historical search of records necessary to ascertain the 
true origin of the town’s or the proprietors’ alleged title.** In 
some cases, also, early records were lost or unavailable for long 
periods during which rights have been adjudicated upon the in- 
complete evidence before the court. 

In spite of these many opportunities, however, for legal decision 
upon insufficient or erroneous evidence, the decisions have followed, 
until the recent case of Bates v. Cohasset, the well-established rules 
of construction without resorting to any legal presumption of a 
Colony grant to tenants in common, where no such grant could be 
found. 

Since the first clear statement of the accepted rule set forth 
by Chief Justice Gray in 1863 in Inhabitants of West Roxbury v. 
Stoddard, the principle that a town owned the common lands, where 


30 Inhabitants of West Roxbury v. Stoddard, 7 Allen, 158, 169. Hill v. Boston, 122 
Mass. 344, 349. Attorney General v. Tarr, 148 Mass. 309, 311. 
1 Codman v. Winslow, 10 Mass. 146, 150. 

32 Proprietors of Jeffries Neck Pasture v. Ipswich, 153 Mass. 42. 


f Ipswich v. Propri- 
etors, 218 Mass. 487, 488. 
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no evidence to the contrary existed, apparently remained unques- 
tioned until the decision of the Land Court in Bates v. Cohasset in 
1931.°° For many years, the Massachusetts courts paid no atten- 
tion to the ‘‘original proprietors’’ theory, with which the historical 
writers began to flirt about 1880.54 The West Roxbury case was 
quoted with approval in 1889 in Attorney General vy. Tarr, 148 
Mass. 309, 311, involving the title of the common lands in 
Gloucester. That case was cited, in turn, with approval by the 
Land Court in the case of Cohasset v. Moors in 1908, Land Court 
Docket No. 1986, in which the court held that the grant of 1640 
by the Massachusetts Bay Colony, conferring Conihasset lands 
‘‘upon Hingham’’, ‘‘was a grant to the Town of Hingham’’, and 
not a ‘‘grant to Proprietors’’, as was there claimed by the town’s 
opponents. In the case of Bates vy. Cohasset, however, requiring 
legal construction of the identical Colony grant which had been 
before the court previously in Cohasset v. Moors, the Land Court 
in 1931 apparently reversed its earlier decision, though the reason 
for such reversal is not stated. 

Why then this apparent reversal of a long-established rule of 
law? The answer may, perhaps, be found in the increasing number 
of historical publications upon this subject.*° Of these publica- 
tions, a fair proportion have adopted the ‘‘original proprietor’’ 
theory and have denied town ownership of common lands on the 
presumption that, even if there is in evidence no Colony grant of 
such lands to proprietors, a grant may, nevertheless, be assumed 
tc have been made. It is believed that this presumption theory is 
unsound, although the Supreme Judicial Court in the ease of Bates 
v. Cohasset has, perhaps, encouraged it. 

It may be said in regard to this decision that the court might 
readily have reached its conclusion without favoring apparently 
the theory that title to the common lands did not originally vest in 
the Town of Hingham as a municipal quasi-corporation. Since the 
court did, in fact, find that title ultimately beeame vested in the 
Town of Cohasset through an alleged grant by the proprietors, it 
may be claimed that the references to the limited corporate char- 
acteristies of the early towns, as making it ‘‘improbable that grants 
in 1640 were intended to be to the municipality’’, may have the 
effect of dictum only. 

33 Quoted in Bates v. Cohasset, 280 Mass. 142, 147. 

34 Melville Egleston, “‘The Land System of the New England Colonies,” originally 
printed as a monograph in 1880, see note 6, supra. 


35 See Bibliography at end of Akagi’s book, ““‘The Town Proprietors of the New Eng 
land Colonies,’”’ 301-339 
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The importance of the decision does not lie in the mere matter 
of the construction of this particular grant. The decision goes 
much deeper and apparently cuts at the roots of the original titles 
of all cities and towns in the Commonwealth to the common lands 
within their limits. The Land Court in this ease, in referring to 
the Colony grant of 1640, had used the following language: ‘‘It 
appears from the order of 1640 that there had been previous allot- 
ments to the inhabitants. Such allotments and ancient grants were 
to the inhabitants as individuals, being tenants in common’’. The 
true significance and danger of the Supreme Judicial Court’s de- 
cision is its quotation, with approval, of this last sentence. It also 
quoted with approval the only other case, Rehoboth v. Hunt, 1 Pick. 
224, 228, an early decision by Chief Justice Parker in 1822, the 
language of which seems, at first, apparently contrary to the other- 
wise unbroken trend of decisions in numerous later cases. In the 
Rehoboth case the report makes it reasonably clear that the court 
intended its decision to be confined to a construction of certain 
specifie grants there in evidence and not to state a general principle 
of law. The present court, however, seems to adopt, as a general 
statement of law, the finding of the Rehoboth case, and holds that 
early grants were made to individuals as tenants in common, even 
where no grants are, in fact, in evidence or in existence to be con- 
strued. 

The statement by Chief Justice Parker in Rehoboth v. Hunt 
is as tollows: ‘‘The title to the township was, by the ancient con- 
veyances, in sundry persons, not as a corporation, but as individ- 
uals, being tenants in common; for although they are mentioned in 
some of the ancient conveyances as townsmen, or as inhabitants of 
Rehoboth, this is only by way of description and not as designating 
the capacity in which they are to take’’ 

It was argued, for the Town of Cohasset, that the Hingham 
proprietors needed no legal title in the common lands to confer 
title by division, since they were armed with statutory seisin by 
the Statute of 1692 and the necessary power to grant lands in 
severalty by voting divisions. The Supreme Judicial Court had 
already decided in 1914 that a proprietors’ organization has no 
need of title to confer title, as its seisin for that purpose and gov- 
ernmental power was sufficient, regardless of the true ownership of 
the fee in the land. Inhabitants of Ipswich v. Proprietors of Jef- 
fries Neck Pasture, 218 Mass. 487, 491. No reason appears why a 
proprietors’ organization may not have had statutory seisin and 
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power of division when title vested in the town itself, as well as in 
such eases as Ipswich vy. Proprietors, in which it was stipulated be- 
tween the parties that original title vested in the individual propri- 
etors or commoners. 

Although the courts have evidently chosen not to adopt these 
arguments advanced on behalf of the Town of Cohasset in the recent 
ease of Bates v. Cohasset, it is suggested that the facts of history 
may ultimately justify the conclusion that title to the common lands 
in a town such as Hingham was, in fact, in the town in its quasi 
municipal capacity as soon as the town was recognized by- the 
Colony ; also, that the Land Court was correct in 1908 when, in the 
ease of Cohasset v. Moors, it appears to have so found. 


The Lesson of Bates v. Cohasset to Cities and Towns. 

Although, in Bates v. Cohasset, the decisions of the Land Court 
and of the Supreme Judicial Court were both in favor of the town’s 
title, the case stands as a warning to every town in the Common- 
wealth which wishes to preserve, for town and public benefit, the 
ancient common lands within its limits. In this ease, it must be 
remembered, the town’s successful defence of its title and public 
rights against the attempt of private individuals to obtain town 
land and to destroy public rights by legal proceedings in the Land 
Court was, under the present theory of the courts, due primarily to 
the fortunate discovery, by the town, of a somewhat obscure pro- 
prietors’ record showing that a body of proprietors had given up to 
the town in 1788 all their legal rights in the land in question. The 
town’s success was not due to the fact that the court adopted the 
established principles of the early Massachusetts decisions that a 
town owns the common lands by reason of its establishment as a 
town, where there is in evidence no grant to a body of proprietors. 
It follows, therefore, from the court’s present theory, that if, in any 
town, common lands have remained undivided, record title thereto 
may still be in a multitude of heirs and assigns of the original pre- 
sumed proprietors, unless it can be shown by some record evidence 
that these proprietors have given up their rights to the town or, 
possibly, unless the town has acquired title by adverse possession 
against such proprietors or title has vested in the town by virtue of 
its establishment in some way vaguely intimated but not clearly 
stated in the recent decision of the Land Court in Bates v. Cohasset. 

If there is the faintest suggestion of a body of proprietors exist- 
ing at any time in a town (and such a body did, in fact, exist in 
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most towns at some period), a town should, in order to protect its 
title, search the records to ascertain whether or not the ‘‘ proprie- 
tors’’ voted to ‘‘give up”’ to the town, as in Hingham in 17838, all 
their lands and ways. In the absence of such a so-called ‘‘grant’’, 
it is entirely possible that a group of private individuals may, ac- 
cording to the present theory of the courts, be able to establish title 
of record to some of the popularly supposed common lands, com- 
mons, landing places and ancient ways, although these remain open 
and uneneclosed. The question of publie purposes for which such 
lands are admittedly held by proprietors may, of course, arise to 
make their title a mere trust for the benefit of the town. It seems 
questionable public policy, however, to compel our towns and cities 
to go to the trouble and expense of litigation to prove their titles 
and publie rights against alleged claims of adverse possession in 
these publicly owned lands, as was found necessary in the ease of 
Bates v. Cohasset. As new claimants appear, encouraged by such 
decisions, the courts will presumably, after great expense to the 
public of the towns in counsel fees and other litigation costs, find 
some means of defeating private attacks upon lands so held for pub- 
lie purposes. In many cases, however, town officials, through igno- 
rance or apathy, will doubtless fail to protect public rights and will 
allow private claimants to prevail by default, to the detriment of 
the town and of the public. 


The Need of Historical Research. 

With this historical confusion now invading the realm of the 
courts and being capitalized by very aggressive individuals who are 
manifesting increasingly an intention, by Land Court litigation and 
otherwise, to lay claim to the common lands in sundry towns of 
Massachusetts, there appears practical need for a careful and thor- 
ough legal and historical survey of the public rights involved. In 
such a survey, the historian ought, it seems, to give greater atten- 
tion than has yet been given to the historical aspects of court de- 
cisions and, at the same time, to study earefully the facts of Colony 
and town history from which the historians, up to the present time, 
have been able to draw such confused and divergent conclusions. 

As said by the late Charles Francis Adams in an address upon 
the ‘‘Genesis of the Massachusetts Towns’’, delivered in 1892 be- 
fore the Massachusetts Historical Society: ‘‘What we want, of 
course, is a statement of historical conclusions which will stand 
criticism of the severest description. It is easy to invent theories 
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and to advocate views of this or that problem; but the truth of the 
matter can only be reached after every conceivable theory has been 
advanced and subjected to the test of investigation’’. 

DELANO WIGHT. 


35 Congress Street, Boston. 


NOTE. 

Those interested in this subject may like to have the following 
suggestions of Professor Joseph H. Beale: ‘‘If any one has time 
to examine the town records of such Massachusetts Bay towns as 
Boston, Dorchester, Charlestown, Cambridge, Salem, Dedham and 
Coneord, and sueh Plymouth towns as Plymouth, Sandwich, Barn- 
stable, Rehoboth, and Taunton, and compare the separation of 
Proprietors (or Interessers) and Townsmen, and combine these 
results with Mr. Wight’s admirable historieal discussion, he will 
have gone far to establish the truth of his thesis.’’ 

Professor Chafee adds: ‘‘It has also occurred to me that the 
published Rhode Island Reeords might furnish relevant informa- 
tion about the relationship between Proprietors and Townsmen in 
that eolony. Unfortunately, the records of the Providence Propri- 
etors which had been kept continuously for a long time were burned 
in a fire which destroyed a store in Providence in the middle of the 
last century. It is certainly tragic that records of such historical 


these Rhode Island records is one reason why the recently organ- 
ized American Legal History Society deserves support (see Mas- 
SACHUSETTS LAW QUARTERLY for May, 1934, p. 39). — Eb. 


value should have been kept in such a queer place.’’ This fate of 
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A CHEERFUL ECHO FROM 1766 IN CELEBRATION OF 
THE REPEAL OF THE STAMP ACT. 


EXTRACT FROM A LETTER OF JOHN KENT TO CHARLES MILLER. 
(From the Sullivan Manuscripts at the Massachusetts Historical 
Society.) 

Falmo[uth] Casco Bay, 23d May 1766 

Diea]r Friend 

My last to you was via: Portsmouth since which we have had 
our Rejoysing for the Repeal of the Stamp Act, the Morning was 
Usherd by the ringing of the bell, w[hi]ch sounds much like the 
Work House bell—about twelve 9’Clock a Drum beat through the 
Streets & the people of all ranks assembled to the Town house where 
they made a Collection to buy rum & Powder, they Geather about 
fifty pounds w{hi]eh was lay’d out in NE: Rum & Limes, & 
powder to Fire the Fort Guns, they then made the lime Toddy in 
Washing Tubs and drank many Healths—about two, Despers’d- 
assembled again at five. Continued drinking till the Toast master 
was fuddled, at Night the Town House was most beautifull Tlum- 
inated with about six Candles in each Window, they Continued 
there all the night, the Company consisted of sailors, Fisherman 
Taylors, Lawyers, Cobbleders, Custom House Officers, &e. I never 
in all my life saw such a mixture of Devils in my life—half: nay 
two thirds of them were so damn’d Drunk they Could not find 
the way home the sheriff (Dep[ut]y) was so drunk he got his Horse 
and rode in the Town house amongst them all & was for Riding 
up Chamber, when they seiz’d him and Clap‘d him in the Stocks 
thus farr Ended the first day, Tuesday was the Town Meeting for 
the Choice of Representative when they had as live day of it. The 
person who was Chose gave them an Entertain[men]t, and in the 
Evening the Town was Illumenated,—the first night I spent w[i]th 
reflections the second night with Col. Waldo: where we had a good 
sweet, about Twelve in Company, of the best Gent[leme]n in 
Town, (I woud not have you think I am one) we where [sic] all 
sat round a large Table w[i]th Each his Glass and two Bottles 
of Madeira, and the Colo[nel] was Chosen Toast master, about 
ten we began to be merry, & before the Bottles wher/e] out we were. 
what you may Call happy—for my part I Could hardly Stirr the 
next day and in fact have not got over it yet. 








40 


BAR INTEGRATION CROSSES THE MISSISSIPPI. 
THE MicHiGAN Act. 

(From American Judicature Society Journal for June, 1935.) 

‘*In ne other state having such a large metropolitan center 
has this fight ever been won before. Detroit, the fourth largest 
city, has half the population and half the lawyers of the state. 
It is in large urban centers that bar discipline finds its hardest 
problems. In a number of states having no sueh prejudicial eon- 
ditions it has been an easy matter to get legislative sanction for 
bar organization bills. But in Michigan there was a desperate 
situation. This state is the first of large population among those 
east of the Mississippi to acquire such legislation. The California 
Bar’s campaign was made easy, for reasons often told, as compared 
with the situation in Michigan. And Michigan's suecess, to be 
reported before 1937, will immensely stimulate integration senti- 
ment in central and eastern states. Bar integration from this time 
ceases to be sectional. 

The Essential Factors of Bar Integration. 

“The Journal has said repeatedly that the essence of bar or- 
ganization lies not peculiarly in any lengthy text; it lies in inelu- 
sive membership, equal liability for dues, and equal participation 
in control through elected representatives. This has heen amply 
demonstrated in South Dakota and in Washington, with brief and 
gveneral statutes. And Kentucky has demonstrated further the 
‘third route to integration,’ which lies through powers conferred 
upon the supreme court. (The second route is that pursued in 
Ohio, where the court is expected to act of its own initiative - 

The result in Michigan was greatly aided by the laymen of the 
Kiwanis Clubs throughout the state. Without the work done by 
this civie organization success might have been impossible. 

Text of Michigan State Bar Act. 

‘*Section 1. There is hereby created an association to be 
known as the State Bar of Michigan, the membership of which 
shall consist of all persons in the state now or hereafter regularly 
licensed to practice law in this state. 

‘*Section 2. The supreme court is hereby authorized to pro- 
vide for the organization and regulation of the State Bar of 
Michigan; to provide rules and regulations econeerning the eon- 
duct and activities of the Association and its members: the schedule 
of membership dues therein, whieh dues shall not exeeed five dol- 
lars per annum, nonpayment of which shall be ground for susnen- 
sion, the ethieal standards to he ohserved in the practice of law, 
and the diseipline. suspension, or disbarment of Association mem- 
bers. Under such regulations and restrictions as the supreme 
court may prescribe. the nower of subpoena may be conferred upon 
the Association or its officers and committees for the purpose of 
aiding in the eases of discipline, suspension, or disharment.’’ 

This Michigan act resembles the recent Kentucky act. 
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THE FUNCTION OF A JUDGE AT A JURY TRIAL UNDER 
AMERICAN CONSTITUTIONS AS DEFINED BY THE 
SUPREME COURT OF THE UNITED STATES. 
1. H. R. 4828—A Proposep Bit. RELATIVE TO INSTRUCTIONS TO 
JURIES IN THE FEDERAL COURTS. 

2. <A LETTER TO CONGRESSMAN ———— CONTAINING A DIscus- 
SION OF THE Bill. WRITTEN AT His REQUEST. 

3. THE OPINION OF CHIEF JUSTICE HUGHES IN QUERCIA y. U. 8. 
289 U. S. 468-472. 

74th Congress Ist Session. H. R. 4328. 


IN THE HOUSE OF REPRESENTATIVES. 
January 21, 1935. 


Mr. ——-——-—— introduced the following bill; which was re- 
ferred to the Committee on the Judiciary and ordered to be printed. 


A BILL. 


Relative to instructions to jury in the trial of cases in any district 

or Federal court authorized by law to try cases before a jury. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That upon the 
trial of any ease, civil or criminal, before a jury, in any district 
court, or any other Federal court authorized to try cases with the 
aid of a jury, either party may pray the court to give to the jury 
any instruction which has been reduced to writing and submitted 
to the other party. Such other party may object to the giving of 
such instruction. Every such instruction which shall propound 
correctly law applicable to the case not covered by other instrue- 
tions shall be given by the court to the jury as a part of a written 
charge by the court to the jury, as hereinafter provided, in case 
such charge be given, and otherwise shall be given as an inde- 
pendent instruction. The court may, on its own motion, whether 
requested or not, in writing, define to the jury the issues involved 
and instruct them on the law governing the ease, but all sueh in- 
structions shall first be submitted to counsel on each side with op- 
portunity to object thereto. In lieu of the giving of separate in- 
structions as herein provided, the court may in writing instruct 
upon the law governing the ease, putting such instructions in the 
form of an orderly and connected charge, incorporating therein the 
substanee and, as far as may be, the language of the instructions 
prayed upon either side or prepared by the court on its own motion, 
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with correctly propounded law applicable to the case, which written 
charge shall first be submitted to counsel on each side with oppor- 
tunity to specify and object to any part thereof. No objections 
shall lie to the action of the court upon any instruction if the law 
to which it relates shall have been correctly stated by the court in 
such charge. The action of the court upon every instruetion prayed, 
whether such instruction be given as asked or as modified, inde- 
pendently or as part of the court’s charge, or be refused, shall be 
noted upon the margin thereof by the judge over his signature. 
Either party may except to any and every ruling by the court ad- 
verse to the prayer or objection by him with respect to any such 
instruction. 

See. 2. All instructions given shall be read by the court to the 
jury as the action and ruling of the court, without reference to or 
disclosing the party by whom they may have been prayed. Every 
instruction or charge in writing read to the jury and every instrue- 
tion or charge in writing prayed by any party and refused by the 
court, provided, in either ease, that such instruction or charge have 
a notation thereon showing the action of the court with reference 
thereto over the signature of the judge, as provided in the preced- 
ing section, shall, together with the objections and exceptions there- 
to, endorsed thereon, be a part of the reeord in the ease and shall 
be ineluded and copied in any transeript of the reeord without the 
formality of a bill of exceptions or any formal certification pro- 
vided for in subsequent sections of this article. 


March 29, 1935. 


House of Representatives, 
Washington, D. C. 


Dear Mr.——-: 

I have your letter of March twenty-sixth asking my opinion 
about H. R. 4328 relative to instructions to juries in federal courts 
which you state that you have prepared at the request of a great 
number of lawyers. .. . 

I am much interested in the bill and I am very glad to express 
my opinion for what it is worth as follows: 

I am not only utterly opposed to legislation of this character, 
but I believe it to be a legislative interference with the natural, 
reasonable constitutional and common law functions of a judge 
which is invalid under the clear opinions of the Supreme Court 
of the United States. The latest opinion in which the relations of 
the judge and jury are discussed is the opinion of Chief Justice 
Hughes in Quercia v. UV. S., 289 U. S. 466, a case which arose here 
in Massachusetts. In that opinion, the chief justice reaffirms what 
has been frequently said before by the court that the common law 
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jury trial provided for in American constitutions is ‘‘a trial by a 
jury of twelve men in the presence and under the superintendence 
of a judge empowered to instruct them on the law and to advise 
them on the facts’’. As the chief justice says, ‘‘ Under the federal 
constitution the essential prerogatives of the trial judge as they 
were secured by the rules of the common law are maintained in 
the federal court’? (see p. 469). On pages 470-471, the chief justice 
describes the ‘inherent limitations on the common law function of 
the judge”’ in talking to a jury. I believe that this opinion of the 
chief justice on pages 470-471 is a far more effeetive protection to 
the rights of litigants in the federal courts than any statute that 
your committee or the entire Ameriean bar ean invent. 

[ am perfectly aware that many lawyers throughout the coun- 
try talk in emphatie terms about the need of competent, able judges 
on the bench and after they get them on the bench, they then sup- 
port legislative measures to muzzle or otherwise hamstring a com- 
petent judge from performing his reasonable, common law and con- 
stitutional functions. 

It is also frequently the ease that lawyers, and often lawyers 
of ability, sign petitions or otherwise join in urging the appoint- 
ment of some one for the bench from some motive or other, who, if 
they took the trouble to think about it, they would know was not 
the best material. After he is on the bench, they then turn around 
and complain about the judges. 

I am aware that in some states they have requirements that 
judges should reduce their instructions to writing before they say 
anything to the jury, ete., as is provided in your bill and that the 
instructions shall be read by the court, as provided in section 2. I 
ean not see why lawyers should so often suggest and support pro- 
ceedings inside of a court room in dealing with juries which no 
group of reasonably intelligent men would tolerate in any im- 
portant transaction outside of a court room. I think it is this sort 
of nonsense whieh is reducing publie confidence in the courts and 
the bar and driving business out of the courts to arbitration and 
other administrative tribunals. 

I send vou herewith copy of the MAssacnuserts LAw Qvar- 
TERLY for August, 1918. in which I wrote an answer to Mr. Cock- 
rill’s support of the Caraway bill whieh was first introduced, 1 
think, in 1917. 

Since that article was written, the opinions of the Supreme 
Court of the United States in Patten v. VU. S., 281, 276: Heron v. 
Southern Pacific, 283 U.S. 91 and Quercia v. U.S. already referred 
to have been handed down reinforeing the views expressed in the 
enclosed article in regard to the Caraway bill. I think the same 
reasoning applies to the provisions of vour bill, which is an attempt 
to put a competent judge into a sort of strait jacket in talking to 
the jury. 

The opinion of the chief justice in the Quercia ease already 
referred to sufficiently outlines the judge’s function. 
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Such statutes as your proposed act seem to me merely attempts 
on the part of a legislature to administer justice by wholesale in 
advance in eases which they know nothing whatever about instead 
of trusting a competent judge to administer justice which it is his 
constitutional duty to do. If there are some incompetent judges on 
the federal bench, that is no reason for setting the standard of the 
administration of justice at the level of the incompetent. The 
twenty-ninth article of the Massachusetts Bill of Rights, however 
imperfectly it may be observed at times as in the ease of all such 
standards, nevertheless, is the standard of the American judiciary 
and should always remain so. 

In my opinion, there is more danger to the real administration 
of justice in the overpowering personality of counsel on one side or 
another who wishes to influence a jury in his own particular way 
and who is paid to be partial than there is in the administration by 
a federal judge of his common law functions in talking to a jury 
untrammeled by such rules as are suggested in your draft statute. 

Reading instructions to a jury seems to me the most lifeless 
method of instructing a jury. All such rules are ecaleulated to 
encourage the development of poor judges catering to laziness and 
lack of hard thinking. You know and I know that the most inter- 
esting people to listen to are the people who talk without notes 
instead of reading. A judge ought to be able and free to explain 
the law and the ease without reading a lot of stuff. 

The most difficult test of a good judge is his ability to charge 
a jury fairly. We should keep our system adjusted so that it ealls 
for and encourages good judges, rather than poor ones. 

I trust that you will not misunderstand the freedom with 
which I have expressed myself in this letter, but feeling as I do 
and believing as I do that your bill and all similar attempts to 
muzzle and restrict the federal judges are clearly unconstitutional 
and will be so held on the first opportunity that arises, I think you 
will wish to have my views stated clearly and vigorously in order 
that vou may test them better. 

Approaching the question from another point of view, it would 
seem to me very strange that after Congress passed an act last 
June expressly recognizing the authority of the Supreme Court of 
the United States, to make rules in actions at law for all the federal 
courts, that a committee of Congress should now consider passing 
such an act as House 4328 which not only undertakes to change 
the common law rules under which justice has been administered 
by federal judges for one hundred and fifty vears. hut should do 
this directly in the face of the declared poliev of the act of last 
June that rules for the conduct of eases should he made bv the 
eourts. The making of such rules is now being studied by the bench 
and bar in all the federal cireuits of the ecountrv at the reauest of 
the Attorney General of the United States. T have reeently been 
asked to serve on a committee in this district for that purpose by 
Judge Brewster of our district court. 
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Under the act of last June, the proposed act which you have 
submitted to me would be subject to immediate elimination by the 
Supreme Court of the United States. In view of the opinions which 
1 have referred to that the act would be an unconstitutional inva- 
sion of the judicial function, 1 should suppose that it would be 
eliminated by rule of court. 

If I ean be of any further assistance in regard to this bill or 
any other matter before your committee, I shall be glad to do so 
if you will write me. 

As | have had to dictate this letter rather hastily, I hope that 
you will discount any expressions or suggestions in it which may 
seem extreme or ill-considered. I have no desire to strain any 
argument, but simply to emphasize what I believe to be sound 
objections to the bill. 

Yours sincerely, 
FRANK W. GRINNELL. 





OPINION OF CHIEF JUSTICE HUGHES IN QUERCIA v. 
UNITED STATES, 289 U. 8. 468-472. 

‘“*Mr. Cuier Justice HueuHes delivered the opinion of the 
Court. 

Petitioner was convicted of violating the Nareotic Act. 26 
U.S. C., 692, 705. The conviction was affirmed by the Cireuit Court 
oi Appeals, 62 F. (2d) 746, and this Court granted certiorari. 

Reversal is sought upon the ground that the instructions of 
the trial court to the jury exceeded the bounds of fair comment and 
constituted prejudicial error. After testimony by agents of the 
Government in support of the indictment, defendant testified, 
making a general denial of all charges. His testimony is not set 
forth in the record. Defendant’s motion for a direction of verdict 
and requests for rulings substantially to the same effect were denied. 
The court instructed the jury concerning the rules as to presump- 
tion of innocence and reasonable doubt, and stated generally that 
its expression of opinion on the evidence was not binding on the 
jury and that it was their duty to disregard the court’s opinion 
as to the faets if the jury did not agree with it. The court ruled 
as matter of law that if the jury believed the evidence for the Gov- 
ernment it might find the defendant guilty. The court then charged 
the jury as follows: 

‘And now I am going to tell you what I think of the 
defendant’s testimony. You may have noticed, Mr. Foreman 
and gentlemen, that he wiped his hands during his testimony. 
It is rather a curious thing, but that is almost always an 
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indication of lying. Why it should be so we don’t know, but 
that is the fact. I think that every single word that man 
said, except when he agreed with the Government's testi- 
mony, was a lie. 

‘Now, that opinion is an opinion of evidence and is not 
binding on you, and if you don’t agree with it, it is your 
duty to find him not guilty.’ 

To this charge the defendant excepted. 

In a trial by jury in a federal court, the judge is not a mere 
moderator, but is the governor of the trial for the purpose of assur- 
ing its proper conduct and of determining questions of law. J/erron 
v. Southern Pacific Co., 283 U.S. 91, 95. In charging the jury, the 
trial judge is not limited to instructions of an abstract sort. It is 
within his province, whenever he thinks it necessary, to assist the 
jury in arriving at a just conelusion by explaining and commenting 
upon the evidence, by drawing their attention to the parts of it 
which he thinks important; and he may express his opinion upon 
the facets, provided he makes it clear to the jury that all matters of 
fact are submitted to their determination. Curver v. Jackson, 4 Pet. 
1, 80; Vicksburg & Meridian R. Co. v. Putnam, 118 U.S. 545, 553; 
United States v. Philadelphia & Reading R. Co., 123 U.S. 113, 114; 
Capital Traction Co. v. Hof, 174 U.S. 1, 13, 14; Patton v. United 
States, 281 U.S. 276, 288. Sir Matthew Hale thus described the 
function of the trial judge at common law: ‘Herein he is able, in 
matters of law emerging upon the evidence, to direct them; and 
also, in matters of fact to give them a great light and assistance by 
his weighing the evidence before them, and observing where the 
question and knot of the business lies, and by showing them his 
opinion even in matters of fact; which is a great advantage and 
light to laymen.’ Hale, History of the Common Law, 291, 292. 
Under the Federal Constitution the essential prerogatives of the 
trial judge as they were secured by the rules of the common law 
are maintained in the federal courts. Vicksburg & Meridian R. Co. 
v. Putnam, supra; St. Lowis, 1. MW. & S. Ry. Co. v. Vickers, 122 U.S. 
360, 363; Slocum v. New York Life Insurance Co., 228 U.S. 364, 
397: Herron v. Southern Pacific Co., supra; Gasoline Products Co. 
v. Champlin Co., 283 U.S. 494, 498. 

This privilege of the judge to comment on the facts has its 
inherent limitations. His discretion is not arbitrary and uncon- 
trolled, but judicial, to be exercised in conformity with the stand- 
ards governing the judicial office. In commenting upon testimony 
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he may not assume the role of a witness. He may analyze and 
dissect the evidence, but he may not either distort it or add to it. 
His privilege of comment in order to give appropriate assistance 
to the jury is too important to be left without safeguards against 
abuses. The influence of the trial judge on the jury ‘is necessarily 
and properly of great weight’ and ‘his lightest word or intimation 
is received with deference, and may prove controlling.’ This Court 
has accordingly emphasized the duty of the trial judge to use great 
care that an expression of opinion upon the evidence ‘should be so 
given as not to mislead, and especially that it should not be one- 
sided’; that ‘deductions and theories not warranted by the evidence 
should be studiously avoided.’ Starr v. United States, 153 U.S. 
614, 626; Hickory v. United States, 160 U. S. 408, 421-423. He 
may not charge the jury ‘upon a supposed or conjectural state otf 
faets, of which no evidence has been offered.’ United States v. 
Breitling, 20 How, 252, 254, 255. It is important that hostile com- 
ment of the judge should not render vain the privilege of the 
accused to testify in his own behalf. Hicks v. United States, 150 
U.S. 442, 452; Allison v. United States, 160 U.S. 203, 207, 209, 
210. Thus, a statement in a charge to the jury that ‘no one who 
was conscious of innocence would resort to concealment,’ was 
regarded as tantamount to saying ‘that all men who did so were 
necessarily guilty,’ and as magnifying and distorting ‘the proving 
power of the facts on the subject of the concealment.’ Hickory v. 
United States, supra. 

And the further charge that the proposition that ‘the wicked 
flee when no man pursueth, but the innocent are as bold as a lion,’ 
was ‘a self-evident proposition’ which the jury could ‘take as an 
axiom and apply it’ to the case in hand, was virtually an instrue- 
tion that flight was conclusive proof of guilt. Such a charge ‘put 
every deduction which could be drawn against the accused from 
the proof of concealment and flight, and omitted or obscured the 
converse aspect’; it ‘deprived the jury of the light requisite to 
safely use these facts as means to the ascertainment of truth.’ Td. 
So where the trial judge, in referring to the defendant’s story of 
self-defense, said— All men would say that. No man ereated would 
say otherwise when confronted with such cireumstanees,’ this Court 
held that the comment practically deprived the defendant of the 
benefit of his testimony. ‘It was for the jury to test the credibility 
of the defendant as a witness, giving his testimony such weight 
under all the circumstances as they thought it entitled to, as in the 








instance of other witnesses, uninfluenced by instructions which 
might operate to strip him of the competency accorded by the law.’ 
Allison vy. United States, supra. Similarly, where no testimony had 
been offered as to the previous character of the accused, it was 
prejudicial error for the trial court to comment unfavorably upon 
his general character. Mullen vy. United States, 106 Fed. 892, 895, 
per Day, C.J. See, also, Parker v. United States, 2 F. (2d) 710, 
711; O'Shaughnessy v. United States, 17 F. (2d) 225, 228; Cook v. 
United States, 18 F. (2d) 50; Malaga v. United States, 57 F. (2d) 
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822. 

On the instant case, the trial judge did not analyze the evi- 
dence; he added to it, and he based his instruction upon his own 
addition. Dealing with a mere mannerism of the accused in giving 
liis testimony, the judge put his own experience, with all the weight 
that could be attached to it, in the scale against the accused. He 


‘ 


tuld the jury that ‘wiping’ one’s hands while testifying was ‘almost 
always an indication of lying.’ Why it should be so, he was unable 
to say, but it was ‘the fact.’ He did not review the evidence to 
assist the jury in reaching the truth, but in a sweeping denuncia- 
tion repudiated as a lie all that the accused had said in his own 
behalf whieh conflicted with the statements of the Government’s 
witnesses. This was error and we cannot doubt that it was highly 
prejudicial. 

Nor do we think that the error was cured by the statement of 
the trial judge that his opinion of the evidence was not binding on 
the jury and that if they did not agree with it they should find the 
defendant not guilty. His definite and concrete assertion of fact, 
which he had made with all the persuasiveness of judicial utter- 
ance, as to the basis of his opinion, was not withdrawn. His 
characterization of the manner and testimony of the accused was of 
a sort most likely to remain firmly lodged in the memory of the 
jury and to excite a prejudice which would preclude a fair and 
dispassionate consideration of the evidence. Starr v. United States, 
supra; Mullen v. United States, supra; Wallace v. United States, 
291 Fed. 972, 974; Parker v. United States, supra; O’Shaughnessy 
v. United States, supra; Leslie v. United States, 43 F. (2d) 288, 
289. 

The judgment must be 

Reversed.’’ 
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TWO INFORMATIONS FILED IN THE SUPERIOR COURT 
BY THE PRESIDENT AND THE SECRETARY OF 
THE MASSACHUSETTS BAR ASSOCIATION. 

I. 

COMMONWEALTH OF MASSACHUSETTS 


paaue bipen bing Oe Superior Court 
In the Matter of 


SUPPLEMENTARY INFORMATION INVOKING A REMEDY TO PROTECT 
THE COURTS AND THE PUBLIC. 


In the Opinion of the Justices rendered to the Senate on Jan- 
uary 30, 1935, and printed in Senate No. 426, copy of which is 
hereto annexed, it is stated that 

‘*Permission to practice law is within the exclusive cog- 
nizanee of the judicial department,’’ 
and that 
‘It would not be within the competency of the General 
Court to enact legislation designed to permit such practice 
of the law ‘by individuals other than members of the bar 
of the commonwealth’.’’ 


That no individual has a right to practice law without per- 
mission of the court; that the illegality of such practice without 
the permission of the court is recognized by statute (G. L. Chap. 
221, s. 41); that section 49 of said statute does not authorize the 
practice of law without permission of the court under special 
powers of attorney; that such practice under special powers of 
attorney is against the interest of the public and is not contem- 
plated and cannot be constitutionally authorized by statute in 
violation of the rules of the Supreme Judicial Court and Rules 
104 and 105 of the Superior Court and Sections 37 to 44 of said 
Chapter 221 of the General Laws; that it appears from the petition 
and affidavit of said ............ on file with the records of this 
court in the County of ............ and referred to the Board 
of Bar Examiners by order of Mr. Justice Qua dated December 1, 








1930, a copy of which is hereto annexed, that said ............ 
was practising law under special powers of attorney and without 
being admitted as an attorney; that it is alleged in the bill now 
presented to this court by said ............ arr ree 
is still practising law without being admitted as an attorney; that 
the publie interest demands that such practice should no longet 
be permitted by the courts: that it is within the jurisdiction of the 
court to prohibit the continuance of such practice by summary 
order of its own motion when the matter is called to the court’s 
attention without any technical form of procedure in accordance 
with the principles stated in the eases of Casey, 211 Mass. 187 and 
of Keenan (1934 Advance Sheets 1703 decided September 13, 
1934) and the advisory opinion above referred to and hereto an- 
nexed; that the information calling such matters to the attention 
of the court in whatever form it may be presented is not subject 
to demurrer or other legal objections but is the performance of a 
professional duty for the protection of the public. 

WHEREFORE, as individual officers of the court and as officers 
of bar associations, the undersigned respectfully ask leave to inter- 
vene and to file this information and to request an inquiry by 
the court into the allegations in the bill and in this information 
and to make such order in the premises as the public interest 
demands, and if the court deems it advisable to designate the 
attorney for the alleged plaintiff or some other attorney to con- 
duct the proceedings for the removal from practice by such order 
as the court may deem advisable of an attorney practising law 
under special powers of attorney without being admitted to the 
bar under section 40 of said Chapter 221 of the General Laws. 

Respectfully submitted, 
NATHAN P. Avery, 
Individually and as President of the 
Massachusetts Bar Association. 


FRANK W. GRINNELL, 
Individually and as Seeretary of tne 
Massachusetts Bar Association. 
STOUGHTON BELL, 
Individually and as Chairman of the 
Committee on Unlawful Practice ot 
the Law of the Bar Association of 
the City of Boston. 
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Il. 


COMMONWEALTH OF MASSACHUSETTS 
pine Rardin (a Superior Court 
In the Matter of 


INFORMATION SUBMITTED IN OPpposITION TO REINSTATEMENT. 
To the Honorable the Justices of the Superior Court, 

It having been ealled to our attention that ............ has 
filed a petition for reinstatement as a member of the bar in said 
court and being informed that said ........ .... Was disbarred 
following a conviction for an offence, as a result of which he was 
sentenced to, and served out, a sentence in state prison, the under- 
signed, Nathan P. Avery, of Holyoke, and Frank W. Grinnell, of 
Boston in said Commonwealth, as individual officers of the court 
and as president and secretary of the Massachusetts Bar <Asso- 
ciation, one of the charter purposes of which was that of ‘‘uphold- 
ing the honor of the profession at law’’, respectfully submit the 
following information for the consideration of the court in the 
public interest in accordance with the opinions of the Supreme 
Judicial Court in the cases‘of Casey, 211 Mass. 187 and of Keenan, 
1934 Advance Sheets, 1703 and other cases referred to relating to 
the function of the court and of members of the bar. 

It appears from the second annual report of the Massachusetts 
Bar Association (on page 53) in the report of the Committee on 
Grievances submitted by Hon. James M. Morton, Jr., then chair- 
man of the committee, that proceedings for disbarment against 
Sena eehunsioné , Of ............, were recommended, and, having 
been approved by the Executive Committee of the association, such 
a proceeding was filed and appears on the records of the Superior 
a 3 ee ee County. 

In the third annual report of the Massachusetts Bar Associa- 
tion (pages 95-96) in the report of the Grievance Committee sub- 
mitted by the late Hon. James A. Lowell, the chairman, it appears 
that Hon. Herbert Parker consented to act as counsel for the 
association in said proceeding without compensation, and that the 
ease was heard by the late Mr. Justice Fessenden, who ordered 
| eee be suspended from practice for a period of 
one year. 

We understand that the subsequent conviction and sentence 
to state prison above referred to took place some years later, and 
that the resulting disbarment proceedings were conducted by the 
local bar association. 
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We respectfully submit that it is against the public interest 
that a person with such a record should be admitted to the bar 
ot Massachusetts and further that it is against the public interest 
that any person who has been convicted of an offence resulting in 
a sentence to state prison or who has been convicted of any other 
serious offence resulting in a sentence of imprisonment should be 
admitted to the bar and that it is against the public interest 
that any such person who has been admitted to the bar and dis- 
barred should be reinstated. Respectfully submitted, 

NATHAN P. AVERY, 
Individually and as President of the 
Massachusetts Bar Association. 

FRANK W. GRINNELL, 
Individually and as Secretary of the 

Massachusetts Bar Association. 


THE PRESENT OPPORTUNITY BEFORE THE BENCH AND 
BAR OF THE COUNTRY. 
(From an Article by Herbert Harley in the Journal of the Americar 
Judicature Society for February, 1935, page 137.) 


“It has well been observed that change and progress is a natural 
characteristic of procedure in an age of new methods of living and trans- 
acting business.* The opportunity now afforded for a capably directed 
evolution is concurrent with the general demand for a larger use of 
latent judicial powers and for a judiciary which does not function in an 
atmosphere of political hazards. 

“In contemplating progress in the procedural field we would do well 
to bear in mind the changes in the administration of justice brought 
about in our own times through the creation of what we call quasi- 
judicial bodies, with their simple, flexible, judge made rules. Of course, 
it is common for lawyers, looking askance at these bodies, to deny them 
inclusion in the field of judicial administration. It is a narrow and 
pedantic view of judicial administration which refuses to include the 
commissions, which, in increasing volume, determine so many controver- 
sies judicial in nature. Laws are being made and under them rights are 
being adjudicated by these bodies. It has taken a long time for the legal 
profession to appraise this trend. It is a field now being subjected, at 
a late hour, to study and criticism. It is a field for the lawyer, if there 
ever was one. A good many years ago it was suggested to the profes- 
sion that it might wake up some day to realize that their courts were 
holding a (nearly) empty bag; finding our courts concerned chiefly with 
criminal cases, divorces, collections and the determination as to who pays 
for the dead horse.” 


* “Dean Clark says (Code Pleading, ch. 1, s. 12), ‘No system of pleading yet de 
nd | 


vised may be considered hnal, ur pleading rules are subject to constant exam 
ination and revaluation, they petrify and become hindrances, not aids, to the admin 
istration of justice. Many lawyers are disturbed by the idea that the rules of practic 
must be changed. There is always a strife for that delusive certainty in the law Law 
yers who have hecome accustomed to a system think that it achieves such certainty 
Unfortunately, however, that hoped-for end 1s not secured by repeated attempts to 
define a pleading rule. This is because the law-suit is to vindicate substantive law, not 


rules of pleading, and the latter must always yield to the former’.” 
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REPORT 


OF THE 


COMMITTEE ON RULE-MAKING POWER AND 
JUDICIAL COUNCILS. 
To the Conference of Bar Association Delegates. 

The outstanding developments in connection with rule-making 
since the last report of this committee are: first, the develop- 
ments in regard to rules of the Federal Courts under the Act 
of Congress of June 19, 1934 (48 Stat. 1064) and, second, the 
action of the Supreme Court of Missouri in adopting rules for 
the government of the bar which went into effect on November 
1, 1934. 

The suggestions in this report are not made in any insistent 
spirit but are submitted as worthy of serious consideration by 
the bench and bar of the country. 

By the death of our fellow member, Philip Kates, of Tulsa, 
Oklahoma, the committee lost the services of a most enthusiastic 
and suggestive member who had taken an active interest in 
Oklahoma in the subject of the administrative functions of the 
court, and who was strongly of the opinion that the rule-making 
functions were natural incidents of the constitutional duty to 
administer justice which was placed upon the courts and not 
upon the legislature by American constitutions, unless there was 
some specific constitutional provision restricting these functions. 


THE DEVELOPMENTS IN REGARD TO RULES OF THE 
FEDERAL COURTS. 


On June 19, 1934, Congress passed the following act (48 


Stat. 1064) : 


“Be it enacted, etc., That the Supreme Court of the United States 
shall have the power to prescribe by general rules, for the district 
courts of the United States and for the courts of the District of 
Columbia, the forms of process, writs, pleadings, and motions, and 
the practice and procedure in civil actions at law. Said rules shall 
neither abridge, enlarge, nor modify the substantive rights of any 
litigant. They shall take effect six months after their promulgation, 
and thereafter all laws in conflict therewith shall be of no further 
force or effect. 

“Section 2. The court may at any time unite the general rules 
prescribed by it for cases in equity with those in actions at law so as 
to secure one form of civil action and procedure for both: Provided, 
however, That in such union or rules the right of trial by jury as at 
common law and declared by the seventh amendment to the Consti- 
tution shall be preserved to the parties inviolate. Such united rules 
shall not take effect until they shail have been reported to Congress 











by the Attorney General at the beginning of a regular session there- 
of and until the close of such session.” 


Under this act, at the request of the Supreme Court, the At- 
torney General of the United States in January, 1935, requested 
through the Senior Circuit Judge of each Federal Circuit the 
co-operation of the bench and bar throughout the country and 
invited suggestions. Following this request, committees have 
been appointed by the federal judges in the various circuits and 
in many districts throughout the country. Major Edgar B. 
Tolman, Editor-in-Chief of the American Bar Association Jour- 
nal, has been selected as special assistant to the attorney general 
in charge of the compilation of material for the study of the 
problem. 

One of the problems which arose was whether the court should 
adopt rules merely for actions at law or should act under the 
other alternative in the statute. 

In his remarks before the American Law Institute in Wash- 
ington on May 9, 1935, the chief justice closed his discussion 
of the subject as follows 

“After careful consideration, the Court has decided not to prepare 
rules limited to common law cases but to proceed with the prepara- 
tion of a unified system of rules for cases in equity and actions at 
law, ‘so as to secure one form of civil action and procedure for 
both,’ so far as this may be done without the violation of any sub- 
stantive right. In entering upon this task, the Court will welcome 
the aid of the Bench and Bar, of the Department of Justice, and of 
all those interested in the improvement of procedure. It is manifest, 
however, that the Court must itself assume the responsibility of pre- 
paring the rules. In order that the Court may be suitably aided in 
this undertaking, the Court will shortly announce the appointment 
of an Advisory Committee, responsible to the Court, which will be 
called upon for such assistance as the Court may from time to time 
require. The Committee will be in touch with all helpful agencies, 
with the Department of Justice, with lawyers, judges and expert 
students of procedure, and will be able to bring to the Court aid and 
advice of the highest value. 

“No one can fail to realize the difficulty of this task, but I am sure 
that the Court can count upon the most effective cooperation. I have 
no doubt that in that cooperation the members of the American 
Law Institute will be willing to take a leading part.” 


“cc 


While the court has “decided . . . to proceed with the prepara- 
tion of a unified system of rules for cases in equity and actions 
at law,” the question still remains as to the extent of uniform 
detail to which such rules shall apply and whether in regard 
to some matters of detail the conformity act will still be allowed 
to operate or whether certain “general” rules may be adopted, 
or approved, by the court for different circuits in view of the 
differences in geographical and other conditions in different 
parts of the country. The act of congress uses the word “gen- 
eral” and does not use the word “uniform” so that conceivably 

















some general rules might be adopted for the federal courts in 
different sections if that course seems advisable. 

The first paragraph of the Act of Congress provides that 
the court “shall have the power to prescribe by general rules for 
the district courts.” This language is not mandatory and it 
would be within the provisions of the act for the court to 
proceed by adopting certain general rules for all the district 
courts and to allow the courts in various districts to adopt other 
rules not inconsistent with those prescribed by the Supreme 
Court. Such local district rules could, of course, at any time 
be superseded by additional rules of the Supreme Court. This 
would be in accordance with the practice in some of the states, 
such as Massachusetts, where the Superior Court has authority 
to adopt its own rules as long as they are not inconsistent with 
the rules of the Supreme Court on the same subject. 

In order to obtain the full value of the co-operation of the bar, 
we believe that after the court has received suggestions from 
different parts of the country and has formulated a set of rules, 
copies of these rules should be sent out to the various co-operat- 
ing committees in the different circuits and districts which have 
worked upon the problem for further consideration and sugges- 
tions before the rules are formally adopted and “reported to 
congress” as provided in the act. This course has been followed 
in connection with the preparation of rules in various states 
before their final adoption and we respectfully urge the court 
to adopt this course in regard to the federal rules. 

One member of the committee feels that this suggestion may 
be considered “gratuitous”, but it is mentioned merely to assist 
the court and the advisory committees and not in any “gratui- 
tous” spirit. 

The Act of Congress speaks of “rules for the district courts 
of the United States” as to “practice and procedure in civil 
actions.” The question has been raised whether this includes 
federal appellate procedure. Appellate procedure, at least to 
the extent of preparation of the record and presentation of ques- 
tions for appeal, seems clearly included, as those proceedings all 
take place in the district courts before the appeal is entered and 
the federal system contemplates an appeal as part of the struc- 
tural arrangement of a court of first instance. 

There is some considered opinion at the bar that alternative 
methods of procedure in some classes of litigation are advisabie, 
leaving the use of one or the other to be decided by the con- 
venience of the litigants. The use of the “narrative” form of 
record is an illustration. Many lawyers consider the “narrative” 
form an expensive method of obscuring the real issues in many 
cases. We also understand that some experienced patent law- 








yers believe that justice was better administered in patent cases 
under the old system of taking evidence by deposition than un- 
der the present practice of oral evidence before the court or a 
master, because they think the depositions presented the cases 
more clearly and were therefore more carefully considered by 
the court. It might well be considered whether alternative pro- 
cedure might be possible in some of these matters and perhaps 
in others. 


One of the reasons frequently given in favor of regulation of 
procedure and practice by rule is the assumption that rules of 
court may be more readily changed to meet the conditions of 
practice than is possible with statutory rules which require legis- 
lative action. Rules of procedure and practice differ from rules 
of substantive law in that they relate to the business of adminis- 
tering justice in accordance with the substantive law, and in the 
great business of administration of the courts the sound business 
principle of adjusting the methods of administration to the needs 
of the business from time to time should be kept in mind. One 
of the advantages of our dual system of government has been 
the existence of sepaarte state laboratories in which experiments 
in effectiveness and convenience under changing conditions may 
be tried out. In order that the new experiments in federal rule- 
making may be carried on with business-like possibilities of 
change, when, as and if, needed by the requirements of the 
work to be done, we suggest that after the rules have been for- 
mulated and promulgated some provision should be made for a 
standing advisory committee at large and for a similar standing 
circuit committee on rules so that the federal system of practice 
and procedure may be the subject of continuous study when 
occasion arises, and that it should not be assumed that the work 
is finally accomplished when the rules have been adopted. 


The underlying idea of the judicial council movement through- 
out the country was that which was stated in a number of the 
acts creating judicial councils which exist for “the continuous 
study” of the problems of the courts because, as stated in the 
Report of the Massachusetts Judicature Commission which rec- 
ommended the creation of a judicial council in 1921, “The 
interest of the people, for whose benefit the courts exist, calls 
for some central clearinghouse of information and ideas which 
will focus attention upon the existing system and encourage 
suggestions for its improvement.” This statement applies and 
will continue to apply in future as much to the federal system as 
to the state judicial systems. 











DEVELOPMENTS IN MISSOURI. 


Following the recommendations of the commission appointed 
by the Supreme Court of Missouri and printed in the Missouri 
Bar Journal for May, 1934, the court adopted rules numbered 
35-39 of that court by order of July 10, 1934, to take effect on 
November Ist. In Rule 35, the court “declared” the canons of 
ethics of the American Bar Association “to be the measure of 
the conduct and responsibility of the members of the bar of 
this court and of all courts of which this court has superintend- 
ing control.” 


By Rules 36, 37 and 38, the court “integrated” the bar to 
some extent without any statutory suggestions for the purpose 
of enforcing discipline and for the purpose of dealing wth the 
problem of admission, thus bringing the whole subject of mem- 
bership in the bar into a regulated system to be administered 
through circuit bar committees and a board of bar examiners 
appointed by and operating under supervision of the court. In 
order to provide necessary funds for the operation of the system, 
Rule 37 provided for a practice fee. This provision is so im- 
portant an illustration of the exercise of the judicial function 
as one which is independent of legislative discretion that the 
substantial portions of the rule are quoted in full as follows: 


COSTS AND FEES. 


“1, For the purpose of making these rules effective, each person 
having a license to practice law in this State shall pay an annual 
enrollment fee of $3.00 on or before January 20th of each year. For 
the balance of the year in which these rules are adopted the enroll- 
ment fee shall be computed on the basis of twenty-five cents for each 
full month of the year remaining, and shall be paid on or before the 
20th day of the next month after their adoption. The enrollment 
fees shall be paid to the Circuit Clerk of the County wherein the 
lawyer maintains an office. The Clerk shall give the lawyer a re- 
ceipt for such fees which shall entitle him to practice in any place 
in the State. 


“2. The Circuit Clerk shall post in a conspicuous place in his of- 


fice a statement showing the enrollment fees paid and by whom. No 
person shall be permitted to practice law or do a law business after 
the time when such fees are due unless he has paid the same, and in 
default thereof he shall be automatically suspended. Any lawyer who 
shall become suspended for such non-payment, shall be reinstated as 
of course upon paying the enrollment fee for the current year, plus 
a penalty of $1.00. 


“3. It shall be the duty of the Circuit Bar Committees to exam- 
ine the lists so posted in their respective circuits and if they have 
evidence of any lawyer practicing law or doing a law business while 
under suspension, to notify said lawyer that if he does not become 
reinstated within ten days after receipt of such notice that said Com- 








mittee will file information direct in the Circuit Court under the au- 
thority and as provided in Rule 36. 


The other portions of Rule 37 provide for the appointment of 
a “general chairman of bar committees” to administer the funds 
thus provided for, who shall serve without compensation and 
for whom the Clerk of the Supreme Court shall act as secretary. 

By Rule 39, the court created a judicial council. 

These rules have now been in practical operation since the 
first of the year and by the expiration of another year we should 
have some interesting information as to the first experiment of 
bar integration and financing as a constitutional function inde- 
pendent of legislation. 

It should be noted that these court rules “integrate” the bar 
only to the extent of the matter of admission and discipline 
which are as much a part of the administrative work of the 
profession as practice and procedure. 

3efore the “integration” movement began a few years ago 
members of the bar were, and in many states still are, admitted 
by the court by wholesale. The burden and expense of disci- 
plinary proceedings to remove members by retail was, and is, 
left to the minority of the bar who have been willing to pay the 
dues of voluntary bar associations which have effective grievance 
committees of men who are willing to do disagreeable work for 
the benefit of the whole bar and of the public. The burden is a 
heavy one which tends to cripple the associations for the other 
increasing professional activities expected of them by the public. 
This is wrong and against the public interest. The burden should 
be shared by the whole bar as one of the conditions of mem- 
bership, and this distribution of the burden is accomplished by 
the Missouri rules. They do not attempt the more complete 
integration of the “state bars” such as those in California and 
various other states. 

We are aware of the differences of opinion as to the powers 
of the courts in this matter and have referred to them in pre- 
vious reports, but the leading opinions in recent years have 
recognized that the regulation of membership in the bar is a 
natural incident of the administration of justice, the respon- 
sibility for which is placed upon the courts and not exclusively 
upon the legislature. 


The National Conference of Judicial Councils. 

During the past few years the National Conference of Ju- 
dicial Councils has been organized and holds its annual meetings 
with the Judicial Section of the American Bar Association. The 
chairman of this conference is Arthur Vanderbilt, Esq., of New 
Jersey. As there are now approximately twenty judicial coun- 














cils in different states, this National Conference probably will 
develop gradually into a convenient clearing house of informa- 
tion. Notice of the meeting at Los Angeles will appear in the 
program of the American Bar Association. 


Respectfully submitted, 


FRANK W. GRINNELL, Chairman, 
Boston, Massachusetts. 
Murray SEASONGOOD, 
Cincinnati, Ohio. 
PALMER HUTCHESON, 
Houston, Texas. 
LAURENT K. VaRNUM, 
Grand Rapids, Michigan. 
THOMAS PENNEY, JR., 
Buffalo, New York. 
VANBUREN PERRY, 
Aberdeen, South Dakota. 
FRANK E. Atwoop, 
Jefferson City, Missouri. 


NOTE. 


REFERENCES TO DISCUSSIONS OF FEDERAL RULES. 
The Journal of the American Judicature Society for February, 1935, 
contains an article by Mr. Newton D. Baker entitled, “Policies Involved 
in Federal Rule-making.” The Yale Law Journal for January, 1935, con- 
tains an article by Dean Charles E. Clark, of the Yale Law School, and 
James W. Moore, a Sterling Fellow of that school, under the title of, 
“The Background.” His article is to be followed shortly by another deal- 
ing with the form which the proposed new rules should take in the 
opinion of Dean Clark and his associates. It is expected that this second 
article will appear in the June number of the Yale Law Journal. The 
American Bar Association Journal for May, 1934 (pp. 313-317), con- 
tained a review by Professor Sunderland of the recent revision of the 
Illinois practice. See also Notes in the United States Law Review for 
January, 1935 (pp. 1-5), and Jilinois Law Review for March, 1935 (pp. 
910-911) ; “Federal Procedure Revision,” by George H. Jaffin, of New 
York, in the Virginia Law Review for March, 1935, and “The New Rule- 
making Power of the United States Supreme Court,” by Joseph A. 
Wickes in the Texas Law Review for December, 1934. 
F. W. G. 











JAMES OTIS AND HIS INFLUENCE AS A 
CONSTRUCTIVE THINKER 


An Address before the Bostonian Society in the Coun- 
cil Chamber of the Old State House on February 19, 
1935, in connection with the presentation to the 
Society of a portrait of Otis by the artist, Robert S. 
Chase, and in commemoration of the argument of 
Otis against the Writs of Assistance in the same Coun- 
cil Chamber in February, 1761. 


The generally forgotten eighteenth article of the Massachu- 
setts Bill of Rights was written into the constitution in 1780 
by John Adams and Samuel Adams and their associates as 
a serious and permanent message to the citizens of Massachu- 
setts. Following a similar, but shorter, provision in the Virginia 


Bill of Rights of 1776, it reads: 


XVIII. A frequent recurrence to the fundamental principles of the con- 
stitution . . . is absolutely necessary to preserve the advantages of liberty, 
and to maintain a free government. The people ought, consequently, to 
have a particular attention to all those principles in the choice of their 
officers and representatives: and they have a right to require of their law- 
givers and magistrates an exact and constant observance of them, in the 
formation and execution of the laws necessary for the good administration 
of the commonwealth. 


Now that the nation is presented with the standards of 
government of the present senator from Louisiana it is worth 
while to remember this message and to pause in our rushing 
life to think about the “principles” to which it refers. 





In the preface of the first volume of his History of the 
United States,* Professor Channing‘ said: 

. the most important single fact in our development has been the 
victory of the forces of union over those of particularism. It is essential 
that the forces and institutions which have made for disunion should be 
treated at length and in a sympathetic spirit; but it is even more necessary 





*“A History of the United States” by Edward Channing, 6 vols., New York, 
1905-32, Vol. L 











that the forces and institutions which have made for union should be con- 
stantly borne in mind and brought to the attention of the reader, for it is 
the triumph of these which has determined the fate of the nation. . . 


I have tried to see in the annals of the past the story of living forces, 
always struggling onward and upward toward that which is better and 
higher in human conception. It is only in this way that justice can be done 
to the memories of those who have gone before and have left for us a splen- 
did heritage. 

Hero worship, patriotic enthusiasm, and oratorical eloquence, 
valuable as they are, are apt, in the course of time to weave a 
thread of mystery in the minds of men about their ideas of gov- 
ernment which tends to obscure simple facts at the bottom of 
the whole system. I shall call attention to a few of these facts 
which every one knows and acts upon, consciously or uncon- 
sciously, in his daily life, but many forget when they think 
about government. I believe they must be remembered all 
the time in studying American government. 


During the past month, Bostonians have been entertained 
by the witty, satirical chorus of the song in the Gilbert and 
Sullivan opera of “The Gondoliers”: 


In short whoever you may be 
To this conclusion you'll agree— 
When every one is somebodee 
Then no one’s anybody. 
Following this line of thought, perhaps the greatest weakness 
in a large democratic community lies in the simple old fact 
that “what is everybody’s business is nobody’s business”. The 
corollary of that as applied to government is the fact that 
constructive thinking by individuals is necessary before 
“collective” thought is possible. No amount of popular oratory 
about capitalism, collectivism, democracy, socialism or com- 
munism, or any other “ism” does, or can, change these facts 
and every one knows it if he stops to think about it. All the 
“isms” have their individual thinkers before they become 
“isms”, and, as the late William G. Sumner said, “If you ever 
live in a community that is entirely governed by a committee, 
then my advice is to get on the committee”. 























James Oris, Jr. 
Painted by Robert S. Chase and presented by him to the 
Bostoman Society, Feb. 19, 1935. Based on the portrait by 
Joseph Blackburn, 1755, and for dress and pose on a con- 
temporary portrait by Copley. 


In political history, especially in times of crisis, when mere 
demagogues fail, as they always do ultimately, people turn 
to the more balanced thinking of men of broad vision. Thus 
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the constitutional history of modern states, as I see it, is a 
story not only of economic forces, but of the suggestive minds 
which contribute continuously to what Professor Channing 
calls “the forces of union” or, in simpler language, the minds 
which develop the rules under which people can live together 
reasonably. These minds, which operate on a large scale, are 
rare and sometimes generations apart. They are neither 
radical nor conservative or, to express it paradoxically in an- 
other way,—they are both radical and conservative. This 
brings me to the constructive thinkers of the revolutionary 
period in Massachusetts, of whom John Adams was the 
greatest, and James Otis, whose portrait is to-day presented 
to the Bostonian Society and hung in this room, in which he 
“fired a shot heard round the world”, was the. stimulating 
pioneer. 


What did these men think about and why and how were 
they constructive? Emerson explained it in his lecture on, 
“Uses of Great Men,” when he said*: 


I cannot tell what I would know; but I have observed there are persons 
who in their character answer questions which I have not skill to put. 

And again, 

Every carpenter who shaves with a foreplane borrows the genius of a 
forgotten inventor. 


And so, while we are thinking forward, we must also think 
backward, as these older leaders did, for when the leading 
lawyer of Virginia asked John Adams for advice as to the 
reconstruction of the colonial governments, Adams sent him 
a paper called, “Thoughts on Government,”} at the end of 
which he quoted Milton, 


I did but prompt the age to quit their clogs 
By the known rules of ancient liberty. 


James Otis was born in West Barnstable on Cape Cod 





‘ 


* “Representative Men, Seven Lectures” by Ralph Waldo Emerson, Boston, 
1899, pp. 12, 18. 


+ “The Works of John Adams, Second President of the United States’? by 
Charles Francis Adams, 10 vols., Boston, 1850-56. 
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about 1725. Entering Harvard College in 1739, he graduated 
in 1743 and then, according to his biographer, William Tudor,* 
he 


. . . devoted eighteen months to the pursuit of various branches of literature, 
previously to entering on the study of jurisprudence. . . . The learning he 
acquired in this preparatory study, was afterwards of the greatest use to 
him. He inculcated on his pupils as'a maxim, “that a lawyer ought never 
to be without a volume of natural or public law, or moral philosophy, on his 
table, or in his pocket.” 


Otis studied law with Jeremiah Gridley, who is sometimes 
referred to as the “Father of the Boston Bar,” because in the 
Colonial period in the 17th century there was no bar in 
Massachusetts. The Puritans distrusted and would not tolerate 
practising lawyers and justice was administered by laymen, 
both on and off the bench. The colonial lawyers—Winthrop, 
Bellingham, Nathaniel Ward and others, appear to have been 
well read and capable, to a surprising degree, of governing 
and of framing laws, some of them far in advance of their 
time, as in the case of the provision in the laws of 1648 for 
compensation upon the taking of property for public purposes. 
But they were not practising lawyers, trained at fighting out 
in court the rights of individuals under written instruments 
or analyzing general principles of law and legal precedents. 
They were governing a pioneer community, struggling with 
local problems, independent in their ideas, but also wisely and 
and shrewdly desirous of avoiding unnecessary controversies. 


After the Province Charter in 1692 and the creation in 1699 
of the Superior Court of Judicature (since 1780 called “the 
Supreme Judicial Court”) what we understand as a modern 
“government of laws” began to develop, but it developed 
gradually, for between 1699 and 1776 there were only four 
trained lawyers on that court. 


A “government of laws” required fighting lawyers and most 
of the law during that period was made by the educated 


lawyers who had to teach the judges by their arguments. 





* “The Life of James Otis of Massachusetts” by William Tudor, Boston, 1823. 











Beginning early in the eighteenth century such a bar developed, 
the first leading name being that of John Read. By 1760, there 
was a strong and growing bar of thoroughly trained and 
educated men with Jeremiah Gridley, Benjamin Pratt (later 
Chief Justice of New York), Oxenbridge Thacher and James 
Otis among the leaders. 


Otis, at the age of thirty-six, was Advocate General and 
his reputation at the bar was such that even his enemy, Gov- 
ernor Hutchinson, said of him 
that he never knew fairer or more noble conduct in a pleader than in Otis, 
who disdained technicalities and defended his causes solely on their broad 
and substantial foundations.* 


Such was the position of Otis at the beginning of February, 
1761—that momentous month in our history when the pro- 
ceedings which we commemorate to-day took place. 


In 1760 William Pitt, finding that the continental colonists were trading 
with the French and Spanish Islands in the West Indies, cast about for the 
best means to put a stop to this traffic with the enemy. His advisers told 
him that if the Sugar Act of 1733 were enforced, this trade must come to an 
end. This was true because this law provided a prohibitive duty of six- 
pence per gallon on all molasses brought into the northern colonies, except 
that which came from British plantations. To enforce the act would deprive 
the French and Spanish planters of the means of paying for the lumber, fish, 
and flour which they needed for their slaves and for themselves. There- 
upon, Pitt ordered the provisions of the act to be enforced to the letter. 


The Sugar Act had never been executed for two reasons. In the first 
place, as soon as it was passed the British sugar planters discovered that 
what they really wanted was the right to export sugar directly from the 
islands to continental Europe. Obtaining this favor, they no longer needed 
the northern American market. In the second place, in the existing condi- 
tions of trade, an adequate supply of molasses for distillation into rum was 
absolutely necessary for the prosperity of New England and the Middle 
Colonies. Rum was the currency used in the African trade and in the fur 
trade, and enormous quantities of it were consumed at home and in other 
English colonies. Not one quarter enough molasses was produced in the 
English islands to satisfy the needs of the northern distillers—they must have 





* Tudor, “Life of James Otis,” p. 36. 
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State STREET AND THE Otp State House 1n 1801 


From a painting in possession of the Massachusetts Historical Society. 


The building with a horse in front of it, in the foreground at the right, 
is the British Coffee House, where James Otis, Jr., was hit on the head 
in 1769. It was on the present site of 60 State Street. 


foreign molasses or go out of business. In the absence of any efficient 
customs service it was not difficult to evade this law or any other.* 

As Morison has said, “The secret of maritime success (in 
Massachusetts) was that persistent enterprise which led her 
merchant ship-owners to ‘trye all ports’ and ‘risk all freights’. ” 
The sporting chances of smuggling have always attracted 
traders and, as Sir George Trevelyan has shown in his history, 





* Channing, “A History of the United States,” Vol. III, pp. 2, 3. 
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it was a common and largely uncontrollable practice on both 
sides of the Atlantic in the middle of the eighteenth century.* 


Resentment at the deliberate attempt to stifle the American 
trade added a patriotic zest to the evasion of the customs. 


Even when the officials wished to collect the duty, they found it very diffi- 
cult to do so where the whole population was against them. Ordinary search 
warrants were of little use because these were issued only upon information 
and applied only to certain specified goods in specified places. A writ of 
assistance was more efficacious because it enabled the holder to search any 
house or ship, to break down doors, open trunks and boxes, and seize goods 
at will. In case of opposition, he might call upon the civil authorities for 
aid. These general writs had been used in England for a long time, and a 
few of them had been issued in the colonies. The announcement that the 
Sugar Act was to be enforced caused more alarm at Boston than the taking 
of Fort William Henry had, three years earlier. There was doubt as to the 
legality of the existing writs, and the death of the old king put an end to 
whatever virtue there was in them. The collectors applied for new writs, 
and the merchants determined to oppose their being granted.T 


The merchants applied to Thacher and Otis to defend them. 
Otis resigned his position as Advocate General and, according 
to Tudor, he (and probably Thacher also) refused fees, 
“though very great ones were offered”. 

On a dull February day in this room, warmed by a good 
fire,” sat the five judges in their scarlet robes with all the 
barristers of Boston and of Middlesex County, seated at a 
long table or standing about the room. As Professor Hosmer 
says, this room “has been the theatre of as many great events 
probably as any one spot in America”, but this one in Febru- 
ary, 1761, was “perhaps most important of all”.t 

With the stage thus set and the actors ready, I shall try 
to show briefly the drama of the beginning of the American 
doctrine of constitutional law. During the greater part of the 
nineteenth century many men talked and wrote about history 
and historic persons in too adulatory a manner, but, with the 





*“The American Revolution” by Sir George Otto Trevelyan, new ed., 4 vols., 
London, 1926-29, Vol. I, p. 98. 

+ Channing, “A Hi story of the United States,” Vol. III, pp. 2, 3. 

t “The Life of Thomas Hutchinson, Royal Governor of the Province of Massa- 
chusetts Bay,” by James K. Hosmer, "Boston, 1896, p. 57. 
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JereMIAH GRIDLEY 


From a portrait by Smibert, dated 1731 


rise of the more analytical economic historians of the past 
half century, their earnest desire to “debunk” what they regard 
as sentimentalism and hero-worship has led some of them in 
my opinion to underestimate the importance of some of our 
heroes, so that it is necessary to resort to counter analysis in 
the interest of a better historical perspective. Accordingly, I 
shall first describe the drama in the words of one of our most 
widely read historians of the present time,—Mr. James Truslow 
Adams,—and then endeavor to point out what I believe to 
be the errors in his account of Otis. 


In his volume entitled, Revolutionary New England,* 
Mr. Adams (at pp. 272-273) tells us: 





* “Revolutionary New England, 1691-1776” by James Truslow Adams, Boston, 
1923. 











The hearing was held in February, 1761, the legality of the writs being 
defended by Jeremy Gridley, the Attorney General. His technical position 
was sound and there was little to be said from the strictly legal standpoint 
for the opposite side. Oxenbridge Thacher, for the merchants, followed, but 
the speech of the day apparently was that by the younger James Otis, “a 
plump, round-faced, smooth-skinned, short-necked, eagle-eyed politician,” as 
a contemporary described him. Able, but violent and eccentric, self-centered 
and frequently intolerable in manner, tainted with insanity that was later 
to end his career, the young lawyer burst into the technical legal discussion 
like “a flame of fire”. We have no verbatim report of his speech, and there 
is but little to be gained historically by continuing to substitute the increas- 
ingly fervid accounts that John Adams penned as he grew older. Although 
in the days of his old age and failing memory he was to indulge in such 
panegyrics as placed young Otis above Cicero and Demosthenes, there is 
nothing in his diary at the time or the contemporary notes which he made 
of the speech to indicate any such extraordinary quality in it or interest 
regarding it. 


He adds in a footnote 


John Adams’s various references to the whole matter of the writs and 
the speech of Otis are unreliable. 


It would seem time in view of John Adams’s innumerable inaccuracies, 
and on all sound principles of historical criticism, to discard all of his later 
accounts of the speech and to consider only the notes he made at the time. 
This, of course, would apply to Minot’s and all other derivatory accounts. 
We do not, in fact, know the turn of a single phrase that Otis uttered. 


We do know, however, that Otis argued that the general 
search warrants violated the Englishman’s right to protection 
in his house. 


Mr. Adams continues: 

Whatever it may have been that Otis said, his utterance was undoubtedly 
a passionate one, appealing to the instinct for liberty rather than to legal 
precedents or technicalities. It made enough impression upon the judges to 
cause them, partly, probably, in view of the state of public opinion, to 
withhold their decision until they should be further advised from England. 
When that advice was given in favor of the legality of the writs, as indeed 
it could hardly fail to be, the instruments continued to be issued for many 
years, and it is from this time and in this connection that the more general 
decline in Hutchinson’s popularity began. 


The underlying principle at stake was whether a legislative act which 
invaded what citizens declared to be fundamental rights of the individual 
should be enforced by the courts. Hutchison considered honestly that they 
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should be until altered by the legislature. On the other hand, Otis seems 
to have argued that there are certain rights so sacred that the courts should 
refuse to enforce laws infringing them, thus arguing for one of the funda- 
mental principles underlying all the constitutions of the American states 
and nation. Both men were unquestionably honest in their opinions and 
Hutchinson’s stand was unassailable from a legal standpoint . . . His strict 
legalistic interpretation of the case, however, was opposed not merely to the 
interests of the smuggling merchants but to what was to be the winning 
side in the struggle of public opinion in regard to the relations of the 
individual to the state. Whereas his own popularity began to decline, Otis 
at once became the idol of the populace in Boston, and at the next election 
was made one of the four representatives of that town to the general 
assembly. In shifting the discussion from legal technicalities and questions 
of trade to the fundamental liberties of the subject, he both widened the 
basis of the dispute and inflamed the emotions of the people. It is from 
this time onward that in the storms of controversy we detect more clearly 
and ominously the rising ground swell of passion, (p. 273). 


Let us now turn to Professor Channing again, who opens 
his third volume with the following striking paragraph: 


“Government is a conditional compact between king and people... A 
violation of the covenant by either party discharges the other from its 
obligation.” “An Act (of Parliament) against the Constitution is void.” In 
these thirty words Patrick Henry and James Otis denied the divine origin 
of the British kingship and the legislative supremacy of the British Parlia- 
ment, and substituted therefor the Common Law and the eternal rights of 
man. Moreover, these phrases shadow forth the reason for the secession of 
the old English North American colonies from the British Empire and the 
principles which underlie our own system of government to this day. There 
was nothing new or strange in them. They had been held in England for 
centuries, but no one, since the days of Cromwell and his Ironsides, had 
thought of applying them to the settlement of ordinary everyday affairs of 
political life.* 


After referring to Gridley’s argument that Parliament had 
authorized the writs, Channing says, 


From a technical, legal point of view there was little to be said in reply. 
What little there was to say was well said by Oxenbridge Thacher. It was 
then Otis’s turn. Abandoning all attempt to argue the question of law, he 
applied himself to the rights of the colonists as men and as Englishmen. 





* Channing, ‘‘A History of the United States.” 
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James Oris, Jr. 


From the original portrait by Blackburn in possession of 
Mrs. Charles F. Russell 


Channing’s brief glimpse of Otis is fairer than that of James 
Truslow Adams, but both, in my opinion, fail to grasp the full 
truth in the varying accounts given by John Adams. We must 
go across the water to an Englishman for the unqualified 
sentence which the facts seem to warrant,—to Lord Acton, 
who has been described as “a scholar among scholars”, who 
said,* 


“James Otis spoke and lifted the question to a different level, in one of the 
memorable speeches in political history.” 





* “Lectures on Modern History” by John Edward Emerich Dalberg, First 
Baron Acton, London, 1906, pp. 305-307. 











12 








Lord Acton compares the situation with the case of Charles I 
“with his shipmoney” and James I “with the dispensing power” 
and concludes, “There are principles which override prec- 
edents.” Otis, as Channing suggests, applied those principles to 
“the ordinary everyday affairs of political life”. 


In the passage quoted from James Truslow Adams, he 
belittles Otis as a “young” lawyer and quotes a contemporary 
description of him as an “eagle eyed politician”. But Carlyle 
said that when he wrote about a man he always tried to have 
a picture of him on his desk. Otis was not a young lawyer. 
He was thirty-six years old and already a respected leader 
of the bar and we have before us to-day this fine portrait by 
Mr. Chase, which follows the original painted from life by 
Blackburn; and, in the short account of him by Professor 
Morison in the new “Dictionary of American Biography”, he 
is described as a man “normally good-humored and sociable” 
whose faults were the faults of temperament. It has been the 
common assumption among historians, as shown by the passages 
quoted, that the law presented in the arguments of Thacher 
and Otis was bad law, but our fellow member, Mr. George G. 
Wolkins, a few years ago discovered by accident in the treasury 
files of the Public Record Office in London, an opinion of 
Attorney General de Grey (later Chief Justice of the Court of 
Common Pleas with the title of Lord Walsingham) which sus- 
tained the arguments of five years earlier that the authority 
to issue writs of assistance did not extend to the courts of the 
colonies;* and Professor Mclllwain, in his book on, “The 
High Court of Parliament,” has brought out the forgotten his- 
torical background of the arguments of Otis, and later of John 
Adams, on the relation of courts to arbitrary legislation. 


As to our ignorance of what Otis said in his argument, I 
think the historians overlook the fact that we are studying a 
man who was not only a leader of the bar, but one who in 





* “Daniel Malcom and Writs of Assistance’—Proceedings of the Massachusetts 
Historical Society, Vol. 58, Boston, 1925, pp. 5-84. 
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Joun ApamMs 
As a young man, looking, as he described himself, “like a short, 


thick archbishop of Canterbury” 


Lord Bacon’s words, had become from constant reading a 
“full man”. So, discarding all the later accounts of John 
Adams, and, even, his brief notes taken at the time, and 
remembering that Otis argued for hours, we may feel morally 
certain that this man, who at once became both the intellectual 
and the political leader in Massachusetts for the next seven 
or eight years, put into hisi widely-read pamphlets of 1763 and 
1764, not only the substance of the ideas, but, in many cases, 
the actual phrases, which he used in his great argument, in 
which he first poured out on an astonished community the re- 
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sults of eighteen years of reading, reflection and experience in 
action, with emotional intensity and with all the resources of 
a man of unusual eloquence and, perhaps, wit. No,— we need 
not think that we do not know what Otis said which stirred 
not only the imagination of the public, but, most important 
of all, the imagination and intellectual enthusiasm of the young 
John Adams, who, as he describes himself, was sitting in the 
court room “lost in admiration” and “looking like a short, 
thick Archbishop of Canterbury”. 


As to John Adams’s increasingly enthusiastic memory of 
the scene as he grew older, the variations are of no great conse- 
quence. The contents of the ten volumes of the “Works of 
John Adams’, contain a!l kinds of things which must be read 
with a discriminating appreciation of an enthusiastic mind and 
of the mood, or of the particular occasion, which caused the 
particular statement, and with a constant realization that, be- 
hind all moods, in a time of crisis, Adams possessed the best- 
informed and most-balanced suggestive intellect of all the 
revolutionary thinkers, so that his advice was sought about 
almost everything and he was later chosen to draft the Consti- 
tution of Massachusetts in 1779. Under that constitution, we 
have lived because it worked. Bearing all this in mind, I accept 
his substantial estimate of Otis in the face of all critics because 
I know something about enthusiasm and do not believe such 
a man forgets the sort of intellectual impulse which he indicates 
that he and others received from Otis,—whatever may be his 
memory of details. After all, he was present and the rest of us 
were not. 


As to “such panegyrics as placed young Otis above Cicero 
and Demosthenes”, presumably Mr. J. T. Adams refers to 
the sentence in a letter written to William Wirt of Virginia in 
1818, in which John Adams said, in answer to Mr. Wirt’s ex- 
aggerated descriptions of Patrick Henry and others, 


If we must have panegyrics and hyperboles I must say that if Mr. Henry 
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was Demosthenes and Mr. Richard Henry Lee was Cicero, Otis was Isaiah 
and Ezekiel united.* 


To take so obvious a bit of humorous satire too seriously 
seems absurd. 


Now, leaving these general descriptions, let us see what Otis 
was really talking about, which is of value to us in 1935,— 
perhaps more than at any time since 1780 because we are 
facing problems similar not only to those faced by Americans 
in the eighteenth century, but by Englishmen under the Stuart 
kings three hundred years ago. Those problems are contained 
in the words “arbitrary power” which it was the purpose of 
American constitutions to restrain. To illustrate this, we will 
move forward about fifteen years and shift the scene to Berk- 
shire County where the pamphlets of Otis had been read. 
The compelling movement which led to the constitutional convention of 
1779 was the insistent demand by Thomas Allen (representing the Berkshire 
constitutionalists) for a “compact” upon which the men of western 
Massachusetts could rely for protection against the men in the powerful 


eastern seaboard counties, whom they feared as much as they feared the 
King or Parliament.t 





* The following letter appears in Josiah Quincy’s “Figures of the Past from 
the Leaves of Old Journals” (Boston, 1926) and in C. F. Adam’s “The Works 
of John Adams” Vol. X, pp. 271-2. 


TO WILLIAM WIRT 


“Quincy, 5 January, 1818. 

“Your sketches of the life of Mr. Henry have given me a rich entertainment. 
I will not compare them to the Sybil conducting Aeneas to see the ghosts of 
departed sages and heroes in the region below, but to an angel conveying me to 
the abodes of the blessed on high, to converse with the spirits of just men made 
perfect. The names of Henry, Lee, Bland, Pendleton, Washington, Rutledge, 
Dickinson, Wyithe, and many others, will ever thrill through my veins with an 
agreeable sensation. I am not about to make any critical remarks upon your 
work, at present. But, Sir, . . 

co I could go back to the age of thirty-five, Mr. Wirt, I would endeavor to 
become your rival; not in elegance of composition, but in a simple narration of 
facts. > 

“qi envy none of the well-merited glories of Virginia, or any of her sages or 
heroes. But, Sir, 1 am jealous, very jealous, of the honor of Massachusetts. 

“The resistance to the British system for subjugating the colonies, began in 
1760, and in the month of February, 1761, James Otis electrified the town of 
Boston, the province of Massachusetts Bay, and the whole continent, more than 
Patrick Henry ever did in the whole course of his life. If we must have panegyric 
and hyperbole, I must say, that if Mr. Henry was Demosthenes and Mr. Richard 
Henry Lee, Cicero, James Otis was Isaiah and Ezekiel united . . . 

“After all this freedom, I assure you, Sir, it is no flattery when I congratu- 
late the nation on the acquisition of an Attorney-General of such talents and 
industry as your ‘Sketches’ demonstrate.” 





+“The History of Pittsfield, Massachusetts,” by Joseph Edward Adams 
Smith, 2 vols., Springfield, 1869-76, Chapters XVIII to XX. 
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This group of hard-headed New Englanders in the Berkshire 
hills had thought enough about human nature to realize that, 
while they had removed King George III from the American 
throne, they had put King Voting-majority in his place. They 
also realized that as a practical matter the power behind the 
throne of King Voting-majority in any general legislative 
body did then, and would in future, reside to a very consider- 
able extent in the more thickly settled and commercially pros- 
perous seaboard counties of Massachusetts. They feared this 
new king, and this power, as they feared George III, so far 
as the probable, practical results on the western counties of 
Massachusetts were concerned. They did not deceive them- 
selves with mere glittering generalities of theoretical “democ- 
racy”. ‘They knew they were facing a condition and not a 
theory, and they turned for leadership to a man who had a 
rare power of statement. This man was Thomas Allen and he 
had evidently read and pondered on the pamphlets of 
James Otis. 


He translated the vision of Otis into the Pittsfield resolu- 
tions, reciting that, 


. every man by nature has the seeds of tyranny deeply implanted 
within him, so that nothing short of Omnipotence can eradicate them .. . 


That, knowing the strong bias of human nature to tyranny and despotism, 
we have nothing else in view but to provide for posterity against the wanton 
exercise of power, which cannot otherwise be done than by the formation of 
a fundamental constitution. 


Let it not be said by future posterity that in this great, this glorious 
contest, we made no provision against tyranny among ourselves. 


They backed up these resolutions by refusing to allow the 
courts to sit in Berkshire County until a constitution was 
framed to govern the courts in accordance with the eighteenth 
article of the Bill of Rights, quoted at the beginning of this 
paper. 

Thus the people of Massachusetts under the direct influence 
of Otis were forced by the Berkshire men to frame a Bill of 
Rights and Frame of Government, for the sake of justice and 
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protection of individuals and minorities against majorities and 
officials and this gave John Adams the opportunity to draft 
our state constitution which profoundly influenced the form of 
the national constitution nine years later. 


It was the case of the Writs of Assistance which resulted in 
the fourteenth article of the Massachusetts Bill of Rights and 
the fourth amendment to the Constitution of the United States 
prohibiting unreasonable searches and seizures. 


In speaking of Magna Carta, Pollock and Maitland, in their 
“History of English Law,’* say “in brief it means this that 
the king is and shall be below the law”. Thinking close to 
human nature and its tendencies, Otis carried this principle of 
Magna Carta further for the protection of the people. He 
said, in substance, legislators are men, and legislatures, like 
kings, must be below the law. But how shall they be below 
the law? He answered, there are certain fundamental principles 
which must be recognized even by Parliament, and these prin- 
ciples are applied by independent and impartial courts of 
justice. 


Thus he and John Adams after him, both of them with the 
assistance of Sam Adams, the organizer, reduced to practice 
the ideas of the philosophers which found expression in the 
thirtieth article of our Bill of Rights, which reads: 


In the government of this commonwealth, the legislative department shall 
never exercise the executive and judicial powers, or either of them: the 
executive shall never exercise the legislative and judicial powers, or either 
of them: the judicial shall never exercise the legislative and executive powers, 
or either of them: to the end it may be a government of laws and not of men. 


I regret that this paper has been prepared somewhat hastily 
under pressure of other work, but I have tried to bring out 
the reasons why we honor Otis to-day and why his great argu- 
ment is painted on the walls of the State House in the central 
position between the ride of Paul Revere and the Boston Tea 





* “History of English Law before the Time of Edward I” by Sir Frederick 
Pollock and Frederick William Maitland, 2 vols., Cambridge, England, 1895. 
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Party, where every governor of Massachusetts and every mem- 
ber of the Senate and of the House of Representatives can 
see it every day. This building, Faneuil Hall, the Old South 
Church, and all of our historical monuments are preserved be- 
cause they were part of the story in which Otis and Samuel 
and John Adams finally produced the Constitution of Massachu- 
setts. For the past few years we have been entering an 
apparently topsy-turvy period of American history in which 
many of us are bewildered and, for those of us who think we 
have a sense of humor, perhaps a good sedative is a thought- 
ful reading of “Alice in Wonderland” and “Alice Through the 
Looking-Glass”, and some of Aesop’s Fables. When we be- 
come thoroughly convinced by this process of the absurdity 
of the picture of everything upside down and inside out and 
shot through with Aesop’s vision of human nature, we may 
begin to get a better sense of perspective or to think more 
clearly. 


About a century ago or later, Macaulay and, still later, 
Huxley, predicted with almost startling accuracy the test of 
our American experiment in representative government, which 
we are now facing. To meet it, we must rediscover, not only 
“forgotten men”, but forgotten ideas. It is not without signifi- 
cance that within the past two years in the young state of 
Oklahoma, a governor who attempted to dictate to the courts 
was answered by the young chief justice of that state in much 
the same way that Lord Coke answered King James the First 
under similar circumstances. Thus do history and human 
nature repeat themselves. 


While the principles of “a government of laws” can be em- 
bodied in constitutions and are important for our guidance 
and protection, we must not forget the words of William Penn, 
the Founder of Pennsylvania: 


Governments, like clocks, go from the motion men give them; and as 
governments are made and moved by men, so by them they are ruined, too. 
Wherefore governments rather depend upon them, than men upon govern- 
ments. 
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The late Albert Mason, formerly Chief Justice of the Superior 
Court of Massachusetts, once wrote: 

We term the process by which the several functions of government are 
differentiated and perfected evolution, because we are accustomed to the 
thought that man, individually and collectively, is created with all his 
possible powers and attainments inherent, to be evolved or brought out by 
culture and training. Perhaps a more accurate conception of the fact is the 
thought of man as perpetually receiving life from an infinite source, in the 
measure of his capacity and his willingness to receive it, which capacity and 
willingness grow by means of the faithful use of the feeble powers first given, 
and thus that progress is by involution rather than by evolution. 


This conception of the process as “involution” rather than 
evolution is important because it describes the way in which 
the noblest and most delicate qualities of character gradually 
develop in individual man. In Plato’s “Republic”, Socrates 
begins with the study of “a just man” as the best approach to 
the study of a just state. And while it is true, as Madison 
said, that “a nation of philosophers is as little to be expected 
as the philosophical race of kings wished for by Plato”, yet 
ever since the time of Plato the most profound students of 
government have been obliged by the force of intellectual 
honesty to consider the analogy between the development of 
the character of a state and the development of the character 
of an individual. The reason for this is, as has been pointed 
out somewhere, that the “state”, although personified as a 
separate abstract being by many persons in many ways for 
different purposes of discussion, is really nothing but “all 
of us”. 


If we stop and think about it, we do not need either Socrates 
or Chief Justice Mason to tell us that the noblest individual 
characters who have stood out as benefactors of mankind 
have developed as the result of the balance within them of 
conflicting emotions, aspirations, and ideas, and that this bal- 
ance in character involves necessarily a power of resistance, 
whether it be in the form of temperate habits of conduct or in 
the form of fair habits of thought. It is for this reason that 
characters like Washington and Lincoln stand out in the history 
of the nation above all the factional controversies in which 
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they figured. They had within them a balance of character 
developed to such a degree that they represented, and justly 
represented, to the people of the country that balance of 
character of “all of us” which was intended to be reflected in 
the institutions of government that they helped to frame and 


to preserve. 


Many individual leaders go to make up the history of a 
nation and “one star differeth from another star in glory”. 


James Otis, in spite of his temperamental defects, was, in my 
opinion, essentially “a just man” of this type and the form of 
government which he outlined for posterity was “a just state”. 


Boston, Massachusetts, FRANK W. GRINNELL 





PREFACE TO “SOME POLITICAL WRITINGS OF JAMES OTIS” BY 
PROF. CHARLES F. MULLETT FROM THE UNIVERSITY OF 
MISSOURI STUDIES 
(Reprinted by permission) 


“One of the most talked about and least read leaders of the American 
revolutionary period is James Otis. Since the winning of independence, his 
name has been amongst those frequently mentioned as having contributed 
to bring about that event. The consequence of this attention has been the 
building of a legend, at once more and less than accurate: more, in the 
sense that Otis is often credited with touching off the blaze of revolution; 
less, in the sense that no real respect is paid to the man’s learning and 
ability to put his case effectively. Too many of his worshippers have not 
done Otis the supreme homage of reading his works. One reason for this 
oversight, is, no doubt, their scarcity. It is hoped that this collection will 
help to remedy that lack and aid in the reconstruction of the colonia! mind. 
While not put forward as by any means compléte this collection does con- 
tain the works upon which Otis’ claim tq eminence as a controversialist and 
political theorist must stand. Limitations of space have compelled selection 
of material, but I hope to take account, at some not too distant date, of 
unused resources in a needed biography of this firebrand. 








“The five pieces here reprinted are the only identified formal pamphlets 
written by Otis. Not one of them has been reprinted since Otis’ own life- 
time. Numerous letters to the newspapers and reports of speeches made 
on various occasions would be well worth exhuming, and could be included 


22 








here but for the aforesaid limitation. Consequently they, are left until a 
later volume. The first of the following pamphlets is none too well known. 
Coming after the famous Writs of Assistance speech, which unfortunately 
was all too scantily reported, it has seldom received the attention accorded 
the more spectacular outbursts. Yet Otis’ contemporaries were more gener- 
ous, for they realized that the Vindication of the House of Representatives 
was one of the earliest and broadest statements of the fundamental prin- 
ciples argued after 1765. The cause ‘for its composition was, simply put, 
executive taxation. Governor Bernard wished to increase the armament 
and manpower of the sloop Massachusetts for the purpose of defending the 
New England fishing fleet against French privateers. He secured the consent 
of the Council but neglected to obtain that of the Assembly, greatly to the 
latter’s indignation. To justify the theory that taxes must be voted by 
the representatives of the taxpayers Otis wrote his Vindication. The circum- 
stances surrounding the writing of the later tracts are better known. The 
most-quoted Rights of the British Colonies, which is generally given priority 
among Otis’ contributions, was called into existence by the passage of the 
Sugar Act of 1764 and the promise of new taxes by which America would 
aid in her own upkeep. The Considerations was a fiery retort to the clever 
though reactionary Soame Jenyns’ Objections to the Taxation of Our 
American Colonies, Briefly Considered. Otis was much irritated by ‘our 
Colonies’ as well as by the calm assumption that what was good for the 
Englishmen was fitting also for Americans. The two final pieces were 
written in answer to the loyalist Martin Howard’s Letter from a Gentleman 
at Halifax and Defence of the Letter from a Gentleman at Halifax. The 
Vindication of the British Colonies is the more serious piece of writing, 
demonstrating very well the controversial power of Otis. Brief Remarks has 
been characterized by Moses Coit Taylor as the ‘least worthy of respect’ 
among all of Otis’ writings. The basis for such a judgment is its nearness 
to a mere shriek. Otis had no humor, and in his pamphleteering bouts with 
the witty and urbane Howard and Jenyns he impresses men of a later day 
as having come off second best. It is hardly necessary to say, however, that 
his very lack of humor carried conviction in his own day and made him the 
more influential advocate .. .” 


For various accounts of Otis see Tudor’s “Life of James Otis”, an article 
by J. H. Ellis in American Law Review for July 1869, Hosmer’s “Thomas 
Hutchinson” and a good brief account by Prof. Samuel E. Morison in the 
“Dictionary of American Biography”. Prof. Harlow in his “Life of Samuel 
Adams” makes some rather caustically critical references to Otis. 
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